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Phil Goldsmith
Attorney at Law
1100 SW. 6th Avenue
Suite 1212
Portland, Oregon 97204

(503} 224-2301
FAX: (503) 222-7288

December 14, 1991

Professor Fredric Merrill

Executive Director, Council on
Court Procedures

University of Oregon School of Law

Eugene, Oregon 97403

Re: Proposed revisions to ORCP 32
Dear Professor Merrill:

This letter is written on behalf of the Committee to
Reform Oregon's Class Action Rule, an ad hoc coalition of law
firms and lawyers. The names of committee members appear at the
end of this letter. The original of this letter bears their
signatures as well. ' '

The Council on Court Procedures last considered
amending the class action rule, ORCP 32, more than a decade ago.
At that time the Council adopted a number of reforms that it
believed would further the legislative policy of permitting class
actions (1) to efficiently resolve in a single case what
otherwise would require multiple actions and (2) to permit small
injuries to be litigated in the aggregate. A few of these
reforms were approved by the 1981 legislature; most were not.

The time has come, we believe, for the Council to re-
examine Rule 32. Enclosure A to this letter contains the
specific proposals which we urge the Council to consider. fThese
reforms are primarily designed to achieve two ends.

The first is to replace the present three-part standard
for class certification contained in ORCP 32 B with a single
standard which has been recommended by the ABA Section on
Litigation (Enclosure B) and is presently being considered by the
Advisory Committee on Federal Rules (Enclosure c).' The second
is to replace present method of damage computation and
distribution in ORCP 32 F in light of (1) the problems which have
been identified in the past decade and (2) the legislative

' The Section on Litigation's comments on the proposal

before the Advisory Committee can be found at Enclosure D.



Professor Fredrick Merrill.
December 14, 1991
~ Page 2

interest in making class action judgments subject to the
abandoned property statute, ORS 98.302 et seq.

This letter will explain why Rule 32 should be revised,
will identify the principles we believe should guide that process
and then will discuss in general terms the nature of the
principal reforms that should be made. The specific language
changes we seek can be found on enclosure A; an explanation of
their purpose is provided in the comments to the proposed
amendments, which can be found beginning at page 12 of Enclosure
A. Virtually all the reforms we propose differ from those the
1981 legislature found unacceptable.

The Need for Reform

When the Council last considered reforming Rule 32,
there was limited experience with how the rule actually worked,
particularly in the context of allegedly wrongful practices which
caused relatively small harm to each of a large number of people.
By that time, several such cases had been filed. However, the
developments in those cases which revealed problems with ORCP 32
mostly occourred later.? Thus, one reason why the changes in ORCP
32 adopted by the Council in 1980 may have been rejected by the
legislature is that a need to alter the status guo had not been
demonstrated.

2 In particular, several cases had been filed challenging

the non-payment of earnings on tax and insurance reserves,

including Derenco, Inc. v. Benj. Franklin Federal Savings & Loan
Association, 281 Or 533, 577 P2d 477, cert den, 439 US 851

(1978); Guinasso v. Pacific First Federal Savings & Loan
Association, 89 Or App 270, 749 P2d 577, rev denied, 305 Or 678

(1988); and Powell v. Equitable Savings & Loan Association, 57 Or
App 1110, 643 P2d 1331, rev denied, 293 Or 394 (1982). By 1979,
the merits of this controversy had largely been resolved by an
interlocutory appeal in Derence, but most of the class action
issues had not yet been addressed.

Additionally, in 1979 and 1980, several cases were
filed challenging bank NSF charges, including Best v. United
States National Bank, 303 Or 557, 739 P2d 554 (1987) and Tolbert
v. First National Bank, 96 Or App 398, 772 P24 1373 (1989), rev
pending. The class action issues in these cases were first
considered in 1982.
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Most of these cases have now been concluded.’ A recent
commentator, writing in the Willamette Law Review, draws the
following lessons from them:

"[A]t least one meritorious class action was
abandoned because the claim form requirement precluded
the possibility of meaningful monetary recovery.
Additionally, in the tax and insurance reserve cases,
* ¥ * the wrongdoing defendants retained over two
million dollars in illegally-obtained profits * * %%
Emerson, "Oregon Class Actions: The Need for Reform,"
27 Will L Rev 757, 760-761 (1991).

Our proposals for reform draw not only on Mr. Emerson's
study of the Oregon class action experience. They also
incorporate the best portions of the ABA Section on Litigation's
recent proposal for the reform of the federal class action rule
and the proposal presently in a preliminary stage of
consideration by the Advisory Committee on Federal Rules.

The Principles That Should Guide the Reform Effort

Rules governing class actions have tended to be
controversial because of the impact the class certification
decision has upon the stakes involved in litigation. However,
even some of the most conservative jurists have recognized the
social benefits provided by class actions. For example, in
Depogsit Guaranty National Bank v. Roper, 445 US 326, 339 (1980),

former Chief Justice Burger wrote:

"The aggregation of individual claims in the
context of a classwide suit is an evolutionary response
to the existence of injuries unremedied by the
regulatory action of government. Where it is not
economically feasible to obtain relief within the
traditional framework of a multiplicity of small
individual suits for damages, aggrieved persons may be
without any effective redress unless they may employ
the class~action device."

Similarly, in Hoffmann-La Roche, Inc. V. Sperling,
Us , 110 S Ct 482, 486 (1989), Justice Kennedy acknowledged

that class actions benefit not only plaintiffs but also "[t]he

3 The only exception is Tolbert, which is pending in the

Oregon Supreme Court.
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judicial system * * % by efficient resolution in one proceeding
of common issues of law and fact * * *." GSee also Phillips
Petroleum Co. v. Shutts, 472 US 797, 809 (1985) (Rehnquist, J).

In its previous examination of ORCP 32, the Council
started from the premise that class action procedures should
enable such cases to be litigated expeditiously, fairly and
inexpensively, without creating undue burdens for either
plaintiffs or defendants. We believe those continue to be
appropriate standards for evaluating the class action rule. We
also believe procedures must be designed so that, if a plaintiff
class ultimately prevails, the defendant cannot escape a
significant portion of the consequences either by the difficulty
- of calculating individual recoveries with precision or the
inability to locate everyone entitled to a recovery.

Finally, it is critical to remember that class actions
are about mass justice. The legal system traditionally has
focused on individualizing justice to make sure that every
injured party gets exactly what he or she deserves, not one cent
more or less. This approcach does not take into account what
economists call transaction costs, the time spent by lawyers and
judges and juries in determining the injured party's entitlement.

Historically, the consequences of the emphasis on
individualized justice has been that small injuries which could
not be aggregated into a class action have gone unresolved
because, in the words of former Chief Justice Burger, injured
parties have "not consider[ed] it worth the candle to embark on
litigation in which the optimum result might be more than
consumed by the cost." Roper, supra, 44% US at 338. But mass
torts, in particular the asbestos cases, demonstrate that, when
individual stakes are high enough, case-~by-case adjudication
results in the repetitious litigation of common issues, wastes
judicial time and the parties' resources, and ultimately produces
chaos. See, e.d., Cimino v. Raymark Industries, Inc., 751 F Supp
649, 650-652, 666 (ED Tex 1990).

The Principal Reforms Needed

1. Creation of a Unitary Clasg Certification Standard

Like the existing federal rule, ORCP 32 B contemplates
three different types of class actions with three different '
standards for certification, differing obligations to give class
members notice of the pendency of the action and differing
criteria for participation in or exclusion from the class. The
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predoninant models are ORCP 32 B(2), which generally involves
‘class actions for injunctive or corresponding declaratory relief,
and ORCP 32 B(3), which generally involves class actions for
nonetary damages, ‘

The dividing line between B(2) and B(3) class actions
is far from clear. For example, the federal courts have
characterized class actions under Title VII seeking back pay for
victims of discrimination to be B(2) cases on the grounds that
this remedy is really a form of equitable restitution. E.g.,
Williams v. Owens-Illinois, Inc., 665 Fz2d 918, 929 (9th Cir
1982) . :

There are great procedural differences depending on
which subsection of ORCP 32 B a case 1is certified under. 1In a
B(3) class action, notice must be given to the class at the time
of certification, usually at the plaintiff's expense, ORCP 32
F(1) and (4), and class members must be given an opportunity to
opt out of the class. See ORCP 32 F(1)(b)(ii). Neither is
required in a B(2) class action. 1In addition, a lesser showing
is needed to certify a B(2) class.

The ABA Section on Litigation committee, “comprised of
attorneys with broad experience representing plaintiffs and
defendants in major class action litigation, attorneys with
particular public interest perspectives, and two experienced
federal judges,™ 110 FRD 195, 196 (1986), concluded that "the
distinctions and procedural effects reflected in the presently
trifurcated rule tend to blur the core values of the class action
and to promote unnecessary, expensive and inefficient litigation
over peripheral issues." 110 FRD at 198. Why, for instance, is
notice and an opportunity to opt out reguired in a lawsuit
seeking money damages like Best, where an individual could have
as little at stake as $6, but is discretionary with the court in
a lawsuit for injunctive relief to desegregate a school district,
which will affect the education of all school children for years?

The proposed revisions to ORCP 32 B would make these
procedural choices turn not on the form of the action, but on the
concrete circumstances of the individual case before the court.

“ ORcp 32 B(1) involves special circumstances, probably the

most important of which is the limited fund class action invoked
when the defendant's resources are insufficient to pay all the
claims of class members, should they succeed in litigation, as in
some of the asbestos cases.
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This necessarily requires modification of several other portions
of the rule, including ORCP E, F(1l) and M,

One of the effects of this proposal would be to reverse
a policy judgment by the 1973 legislature (which enacted the
statutory predecessor to ORCP 32) to make certification of
"damage" class actions under ORCP 32 B(3) more difficult than in
federal court. The legislature attempted to achieve this by
enacting the second sentence of ORCP 32 B(3), which provides that
the predominance requirement of section B(3) cannot be satisfied
"if the court finds it likely that final determination of the
action will require separate adjudications of the claims of
numerous members of the class, unless the separate adjudications
relate primarily to the calculation of damages."

There are three reasons why this language is not
maintained. First, because the legislature made this requirement
applicable only to B(3) class actions, it is impossible to
preserve the legislative policy choices for each category of
class actions while eliminating the tripartite certification
structure. Second, in cases certified under ORCP 32 B(3), this
sentence has prompted substantial litigation over the meaning of
words like "numerous" and "likely," which in the end have
resulted in decisions based primarily on judicial intuition.
Compare Bernard v. First National Bank, 275 Or 145, 158-162, 550
P2d 1203 {1976) (defense of customer knowledge raises legitimate
issues as to many members of the class) with Derenco, supra, 281
Or at 555, 571-572 (defense of customer knowledge not a
legitimate issue except in isolated and infrequent instances) and
Guinasso, supra, 89 Or App at 277-278 (defense of customer
knowledge not a legitimate issue except in isolated and
infrequent instances despite survey evidence and testimony to the
contrary, given the unreliability of memory).

Finally, experience shows that the value choice in
existing B(3) is wrong. There is no good reason why, for
instance, the common issues in a mass tort like the asbestos
cases should be litigated in Oregon state court over and over
again because those cases also involve individual liability
issues. As the Litigation Section committee puts it, the
existence of individual questions "should not be viewed as
insuperable stumbling blocks to maintenance of a class action if,
after due consideration, the court concludes that class treatment
is 'superior to other available methods for the fair and
efficient adjudication of the controversy'". 110 FRD at 204.
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our proposal adopts most of the changes which appear in
both the Section on Litigation and the Advisory Committee on
Federal Rules proposals, and a number of the changes which are
found exclusively in the Advisory Committee proposal. A few of
these modify the rule in ways unrelated to the elimination of the
tripartite class certification structure. The comments to
Enclosure A identify the sources of the revisions we propose and,
when we have chosen not to follow revisions recommended by either
the Section on Litigation or the Advisory Committee, explain the
reasons for our decision.

2. Reform of Damage Calculations

At present, if the plaintiff class prevails on
liability, ORCP 32 F(2) and (3) require class members to submit
claim forms or be excluded from the judgment. This requirement
is unique to Oregon law. It creates two sets of problems that
require reform.

First, ORCP 32 F(2) implies that, in some
circumstances, class members will be required to provide
"information regarding the nature of the[ir] loss, injury * % *
or damage." This rule fails to give the parties and the court
clear guidance in determining when class members will be required
to provide evidence of the damages they suffered and when they
will be sent claim forms with their proposed recovery
precalculated from the defendant's records.’ What happens if the
defendant has records from which individual damages could be
calculated, but the calculation will be expensive? What happens
if the aggregate injury to the class can readily be calculated
from the defendant's records, but the defendant has no records
from which each individual's share can be determined with
precision?

In many instances, the answer to these questions (which
can only be known at the conclusion of litigation) determines
whether a finding of liability results in a real or a Pyrrhic
"victory for the class. When most class members do not keep the
relevant records for many years and the litigation is protracted,

> The only certainty is that claim forms must be sent out

before checks are issued to prevailing class members. Beni
Franklin Federal Savings & T.oan Association v. Dooley, 287 Or
693, 601 P2d 1248 (1979). 1If the defendant has accurate records,
requiring this additional step adds expense without any
countervailing benefit.
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only a tiny percentage of the class would be able to document
their individual damages. Thus, as Mr. Emerson's article shows,
when plaintiff's counsel receive a modest settlement offer, the
uncertainty of how the claim form process will operate often will
cause them to believe the class will be better served by
settlement.

Trying to make the existing rule more clear does not
alleviate the problem. The basic vice with it is that the
viability of a class action turns on the quality of the
defendant's record keeping. In fact, defining when a defendant
will have to calculate individual damages for claim forms is
likely to encourage deficient record keeping by defendants who
operate on the edge of legality.

The second problem with the claim form procedure is
most evident when the defendant can and does calculate individual
damages before mailing claim forms, as occurred in the tax and
insurance reserve cases. As Mr. Emerson's article shows, a
substantial number of claim forms were not returned in these
cases, mostly because class members could no longer be located.

It appears likely that legislation will be passed
making the unclaimed portion of any class action judgment payable
to the state under the abandoned property statutes. This past
session, the Oregon Senate passed such a bill unanimously (SB
1008). Due to pressures at the end of the session, the House
Judiciary Committee was unable to hold a hearing on it. This
bill was endorsed by both the Division of State Lands, which
administers the unclaimed property statute, and the
Superintendent of Public Instruction, whose agency would be the
principal beneficiary of such legislation. Documents pertaining
to this legislation can be found at Enclosure E.

We understand that a similar proposal will be
introduced in the 1993 legislature by the Division of State
Lands. The intent of this legislation is to require all monies
unclaimed by class members to be paid over to the state.

However, the last sentence of ORCP 32 F(2) and ORCP 32 F(3) stand
as an obstance to this end.

® The percentage of class members located depends, among

other things, on whether the court requires a locator service to
be used to find people who have moved from their last known
address, on the length of time the case is litigated, and on the
transiency or stability of the class.
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To remedy the problems with the claim form procedure,
we propose eliminating existing ORCP 32 F(2) and (3), redefining
the judgment in a class action to be the aggregate amount which
the defendant owes the plaintiff class and employing language
from the Hart-Scott-Rodino Antitrust Improvement Act of 1976, 15
USC 15d, regarding damage computation techniques.

Conclusion

We appreciate the Council's consideration of these
proposals. Although we have attempted to provide the Council
with substantial information at the outset, we recognize that the
Council undoubtedly will wish to receive testimony concerning
this proposal and may request additional written materials.

We will endeavor to assist the Council in its
deliberations in any way we can. All requests should be directed
to Phil Goldsmith at the address and telephone number on the
letterhead.

Respectfully submitted,

Phil Goldsmith

Jan Wyers

WILLIAMS & TROUTWINE, P.C.
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PROPOSED REVISIONS TO
ORCP 32




The text of proposed additions to the existing rule are
shaded; text whlch is proposed to be deleted has a line through
it.

Rule 32. CLASS ACTIONS

A, Requirement for Class Action. One or more members of a
class may sue or be sued as representative parties on behalf of
all only if:

A(l) The class is so numerous that joinder of all members is
impracticable; and

A{2) There are questions of law or fact common to the class:
and

A(3) The claims or defenses of the representative parties
are typical of the claims or defenses of the class; and

A{4) The representative parties will fairly and adequately
protect the interests of the class; and

A(5) In an action for damages under-—subsection—{3}-of
section—B-ef—this—rule, the representatxve parties have complied
with the prelitigation notice provisions of section H of this

rule.

B. Class Action Mazntalnable. An action may be malntalned
as a class action if the prerequi rule
are satisfied, and in additions

B(1) he prosecution of separate actions
by or agai s of the class would createg a
risk of:

B(1l) (a) Inconsistent or varying adjudications with
respect to indiwvidual members of the class which would
establish incompatible standards of conduct for the
party opposing the class; or

B(1) {b) Adjudications with respect to individual
members of the class which would as a practical matter
be dispositive of the interests of the other members
not parties to the adjudications or substantially
impair or impede their ability to protect their
interests; ox



* injunctive relief or corresponding declaratory
pect to the class as a whole; ex

law or fact common to the members of the class predominate over
any questxons affectlng only 1ndLV1dua1 members‘Tmaadm%hat—a

3 the lnterest of members of the class in

1nd1v1dually»c ntrolling the prosecution or defense of separate
actions; b} the extent and nature of any litigation

concerning t controversy already commenced by or against
members of the class; &) the desirability or undesirability
of concentrating the litigation of the claims in the partlcular
forum; -} the difficulties likely to be encountered in the
management ‘of a class actio :

whether or not the claims of

individual class members are insufficient in the amounts or
interests involved, in view of the complexities of the issues and
the expenses of the litigation, to afford significant relief to

the members of the classvmaaé—+#+ma£Ge;—aﬁp;eé&m&na;ymheayéng—ey

C. Determination by Order Whether Class Action to be
Maintained.

C{l) As soon as practicable after the commencement of an
action brought as a class action, the court shall determine by
order whether :
be so maintain

the—court shall find the facts specially
and state separately its conclusions thereon. An order under
this section may be conditional, and may be altered or amended
before the decision on the merits.

C(2) Where a party has relied upon a statute or law which
anocther party seeks to have declared invalid, or where a party
has in good faith relied upon any legislative, judicial, or
administrative interpretation or regulation which would
necessarily have to be voided or held inapplicable if another
party is to prevail in the class action, the court may postpone a
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determination under subsection (1) of this section until the
court has made a determination as to the validity or
applicability of "the statute, law, interpretation, or regulation.

D. Dismissal or Compromise of Class Actions; Court
1 L] > L &

P out
the proposed dismissal

the approval of the court, and no _
or compromise shall be given to som +all members of the class
in such manner as the court directs, cept that if the dismissal
is to be without prejudice or with prejudice against the class
representative only, then such dismissal may be ordered without
notice if there is a showing that no compensation in any form has
passed directly or indirectly from the party opposing the class
to the class representative or to the class representative's
attorney and that no promise to give any such compensation has
been made. If the statute of limitations has run or may run
against the claim of any class member, the court may require
appropriate notice.

E. Court Authority Over Conduct of Class Actions. In the
conduct of actions to which this rule applies, the court may make
appropriate orders which may be altered or amended as may be
desirable:

E(1) Determining the course of proceedings or prescribing
measures to prevent undue repetition or complication in the
presentation of evidence or arguments

E(2) Requiring, for the protection of the members of the
class or otherwise for the fair conduct of the action, that
notice be given in such manner as the court may direct to some or
all of the members of any step in the action, or of the proposed
extent of the judgment, or of the opportunity of members to
signify whether they consider the representatlon fair and

adequate, to intervene and present
ptherwxse to come into the actions

or en intervenors;

E(4) Reguiring that the pleadings be amended to eliminate
therefrom allegations as to representation of absent persons, and
that the action proceed accordingly;



E(5) Dealing with similar procedural matters.

F. Notice 1 ) ;







sta%eman%w@equ&¥edmby—$he—seuﬁgr assessable court costs and an

award of attorney fees, if any, as determined by the court.

plalntlffs shall bear the expense of notification e

The court may, if 3ust1ce requlres,
requlre that the defendant bear the expense of notification to
the current customers or employees of the defendant included with

6
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the current customers or employees of the defendant included with
a regular mailing by the defendant-—The-court $¥ may held a
preliminary hearing to determine how the costs of | ]
notisce--shall be apportioned.

F(64) As used in this section, "customer" includes a person,
1nclud1ng but not limited to a student, who has purchased
services or goods from a defendant.

G. Commencement or Maintenance of Class Actions Regarding
Particular Issues; biwvision-ofClass; Subclasses. When
appropriates+

&5 an

class actxon"

t'on may be brought or ;

H. Notice and Demand Required Prior to Commencement of
Action for Damages.

H{(1) Thirty days or more prior to the commencement of an
action for damages pursuant to the provisions ef-subsection (3}
B of this rule, the potential plaintiffs' class
representatlve shall:

H(1) (a) Notify the potential defendant of the
particular alleged cause of action; and

H(1l) (b) Demand that such person correct or rectify
the alleged wrong.

H(2) Such notice shall be in writing and shall be sent by
certified or registered mail, return receipt requested, to the
place where the transaction occurred, such person's principal
place of business within this state, or, in the case of a
corporation or limited partnership not authorized to transact
business in this state, to the principal office or place of
busihess of the corporation or limited partnership, and to any
address the use of which the class representative knows, or on



the basis of reasonable inquiry, has reason to believe is most
likely to result _in actual notice.

I. Limitation on Maintenance of Clagss Actions for Damages.
No action for damages may be maintained under the provisions of
sections A and B of this rule upon a show1ng by a defendant that
all of the following exist:

I(1) All potential class members similarly situated have
been identified, or a reasonable effort to identify such other
pecple has been made;

I(2) All potential class members so identified have been
notified that upon their request the defendant will make the
appropriate compensation, correction, or remedy of the alleged
wrong;

I(3) Such compensation, correction, or remedy has been, or,
in a reasonable time, will be, given; and

I(4) Such person has ceased from engaging in, or if
immediate cessation is impossible or unreasonably expensive under
the circumstances, such person will, within a reasonable time,
cease to engage in such nmetheds, acts, or practices alleged to be
violative of the rights of potential class members.

J. Application of Sections H and I of This Rule to Actions
for Equitable Relief; Amendment of Complaints for Equitable
Relief to Regquest Damages Permitted. An action for equitable
relief brought under sections A and B of this rule may be
commenced without compliance with the provisions of section H of
this rule. Not less than 30 days after the commencement of an
action for eguitable relief, and after compliance with the
provisions of section H of this rule, the class representative's
complaint may be amended without leave of court to include a
request for damages. The provisions of section I of this rule
shall be applicable if the complaint for injunctive relief is
amended to request damages.

K. Limitation on Maintenance of Class Actions for Recovery
of Certain S8tatutory Penalties. A class action may not be
maintained for the recovery of statutory minimum penalties for
any class member as provided in ORS 646.638 or 15 U.S.C. 1640(a)
or any other similar statute.

L. Coordination of Pending Class Actions Sharing Common
Question of Law or Fact.

L(1) (a) When class actions sharing a common
gquestion of fact or law are pending in different
courts, the presiding judge of any such court, upon
motion of any party or on the court's own initiative,

8



may request the Supreme Court to assign a Circuit
Court, Court of Appeals, or Supreme Court judge to
determine whether coordination of the actions is
appropriate, and a judge shall be so assigned to make
that determination.

L(1) (b) Coordination of class actions sharing a
common gquestion of fact or law is appropriate if one
judge hearing all of the actions for all purposes in a
selected site or sites will promote the ends of justice
taking into account whether the common question of fact
or law is predominating and significant to the
litigation; the convenience of parties, witnesses, and
counsel; the relative development of the actions and
the work product of counsel; the efficient utilization
of judicial facilities and personnel; the calendar of
the courts; the disadvantages of duplicative and
inconsistent rulings, orders, or judgments; and the
likelihood of settlement of the actions without further
litigation should coordination be denied.

L(2) If the assigned judge determines that coordination is
appropriate, such judge shall order the actions coordinated,
report that fact to the Chief Justice of the Supreme Court, and
the Chief Justice shall assign a judge to hear and determine the
actions in the site or sites the Chief Judge deems appropriate.

L{3) The judge of any court in which there is pending an
action sharing a common gquestion of fact or law with coordinated
actions, upon motion of any party or on the court's own
initiative, may request the judge assigned to hear the
coordinated action for an order coordinating such actions.
Coordination of the action pending before the judge so reguesting
shall be determined under the standards specified in subsection
(1) of this section.

L(4) Pending any determination of whether coordination is
appropriate, the judge assigned to make the determination may
stay any action being considered for, or affecting any action
being considered for, coordination.

L(5) Notwithstanding any other provisions of law, the
supreme Court shall provide by rule the practice and procedure
for ceoordination of class actions in convenient courts, including
provision for giving notice and presenting evidence.

: i describe those whom-the—court—finds
to be members of the class.—Thejudgment—in—ahn

9



N. Attorney Fees, Costs, Disbursements, and Litigation
Expenses.

N(1) (a) Attorney fees for representing a class are
subject to contrel of the court.

N(l)(b) éﬁfunde%man

representative partles and those members of
who have d dividually are—-liable—for-those

f a plaintiff is entitled to attorney fees,
sbursements from a defendant class, the
court may apportion the fees, costs, or disbursements
among the members of the class.

N(1l) (c) If the prevailing class recovers a
judgment that can be divided for the purpose, the court
may order reasonable attorney fees and litigation
expenses of the class to be paid from the recovery.

N(1) (d) The court may order the adverse party to
pay to the prevailing class its reasonable attorney
fees and litigation expenses if permitted by law in
similar cases not inveolving a class.

N(1) (e) In determining the amount of attorney fees
for a prevailing class the court shall consider the
following factors:

N(1) (e) (i) The time and effort expended
by the attorney in the litigation, including
the nature, extent, and quality of the
services rendered;

N(1l) (e) (ii) Results achieved and
benefits conferred upon the class;

N(1) (e) (iii) The magnitude, complexity,
and uniqueness of the litigation;

10
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N(1) (e) (iii) The magnitude, complexity,
and uniqueness of the litigation;

N(1) (e) (iv) The contingent nature of
success; and

N(1) (e) (v) Appropriate criteria in DR 2=
106 of the Oregon Code of Professional
Responsibility.

N(2) Before a hearing under section C of this rule or at any
other time the court directs, the representative parties and the
attorney for the representative parties shall file with the
court, jointly or separately:

N(2) (a) A statement showing any amount paid or
promised them by any person for the services rendered
or to be rendered in connection with the action or for
the costs and expenses of the litigation and the source
of all of the amounts;

N(2) (b) A copy of any written agreement, or a
sunmary of any oral agreement, between the
representative parties and their attorney concerning
financial arrangement or fees; and

N(2) (c) A copy of any written agreement, or a summary
of any oral agreement, by the representative parties or the
attorney to share these amounts with any person other than a
member, regular associate, or an attorney regularly of
counsel with the law firm of the representative parties?®
attorney. This statement shall be supplemented promptly if
additional arrangements are made.

0. Statute of Limitations. The statute of limitations is
tolled for all class members upon the commencement of an action
asserting a class action. The statute of limitations resumes
running against a member of a class:

0(1l) Upon filing of an election of exclusion by such class
member;

0(2) Upon entry of an order of certification, or of an
amendment thereof, eliminating the class member from the class:;

0(3) Except as to representative parties, upon entry of an
order under section C of this rule refusing to certify the class
as a class action; and

0(4) Upon dismissal of the action without an adjudication on
the merits.

11



Commentary on proposed revisions

The source of most of these revisions is the draft revisions
to Federal Rule 23 presently before the Advisory Committee on
Federal Rules ("Advisory Committee"), which in turn are largely
based on a proposal made by the ABA Section on Litigation,
publlshed at 110 FRD 195. Where the Advisory Committee
proposal's language is used, its committee notes and, if
appllcable, the Section on Litigation's committee commentary
explain the basis and purpose of the revision. These comments
will explain the reasons for deviations from the Advisory
Committee proposal, and those revisions not addressed by that
proposal.

Section A(4).

The Advisory Committee proposal would add the reguirement
that the class representative serve "willingly." This proposal
is not followed because of its apparent impact on actions
involving a defendant class.

The federal courts have allowed one defendant to be
certified as representative of a defendant class when an
appropriate "juridical link" exists between members of that
class. E.g., lLaMar v. H & B Noveltv & loan Co., 48% F2d4 461,
466, 469-470 (9th Cir 1973) (governmental bodies in a single
state); Alaniz v, California Processors Inc., 73 FRD 269, 276
(ND Cal 1976) (employers operating under a single industry-wide
collective bargaining agreement). Because few, if any,
defendants are willingly part of any litigation, the Advisory
Committee proposal would tend to preclude defendant class
actions, contrary to ORCP 32 N(1) which expressly contemplates an
action against a defendant class,

Section B.

To the extent present ORCP 32 B is identical to FRCP 23(b),
the changes are identical in language to the Advisory Committee
proposal and identical in substance to the Section on Litigation
recommendation. The unique portions of present ORCP 32 B(3) are
treated as follows.

B(3)(e) is maintained. B(3)(f) is deleted as unnecessary in
light of the revision to ORCP 32 E(1) to permit precertification
merits determinations. Because the second sentence of existing
B(3) is similar (but not identical) to the second sentence of
existing Federal Rule 23(b)(3), it is similarly deleted.

Section C(1).

The new text is based on the Advisory Committee proposal for
revising Federal Rule 23(c)(l). The second half of the first

12
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sentence of the existing rule, which is presently limited to B(3)
class actions, is not contained in the federal rule. Because the
policy it expresses both conveys to trial courts the importance
of the class certification decision and facilitates appellate
review of such decisions, it has been broadened to apply to all
class actions.

Bection D.

The revision is a blend of the best elements of the present
rule and the Advisory Committee proposal for revising Federal
Rule 23(e). It preserves the Oregon policy of requiring notice
if a class action is settled, even before the certification
decision, unless the class representative and that person's
attorney receive no compensation from the case. This protects
against a sellout of the class interests for personal gain,
without impeding the class representative from withdrawing from
an unmeritorious case. However, the revision adopts language
from the Advisory Committee proposal which makes clear that this
rule does not apply to the settlement of a proposed class
representative's individual claim once class certification has
been denied.

The revision also adopts the Advisory Committee proposal to
give the trial court discretion on the extent of notice required
in situations where the rights of absent class members may be
adequately protected by notice directed to less than all. An
example where this provision might have been invoked is the
settlement of the claim for appellate attorney fees against the
defendant in Guinasso v. Pacific Firgt Federal, Multnomah County
Circuit Court Case No. 416-583 {Amended Order Re Settlement,
dated January 26, 1990). Even though the settlement had only a
modest impact on the recoveries of individual class members and
paved the way for an immediate payment of a nearly two million
dollar class recovery, the court read existing ORCP 32 D as
requiring notice to all class members and therefore ordered
published notice.

Section E.

Based on the Advisory Committee proposal to revise Federal
Rule 23(4).

Section F(1).

The revision replaces existing ORCP F(1l) and (5) and
generally is based on the Advisory Committee proposal to revise
Federal Rule 23(c)(2). There are, however, three differences:

1. The Advisory Committee proposal would require some form
of post-certification notice to be given in all cases, and
defines the criteria to be used in determining the type and

13



extent of that notice. Like the Section on Litigation
recommendation, this revision leaves to the trial court's
discretion, in actordance with defined criteria, the
determination of "who will receive notice, when that notice will
be given, and the form of notice that will be required.” 110 FRD

at 208.

The obligation to give notice in part is a question of
constitutional due process. . However, in the words of the Section
on Litigation, it is "both unnecessary and unwise to attempt
codification of constitutional principles in a procedural rule
applicable to all civil actions." Id. at 198 n 2. This is so
because courts in deciding individual cases can factor in
evolving constitutional standards, but have no freedom to
disregard the value choices reflected in rules even if the
assumptions of constitutional law on which those rules rest prove
to be incorrect. See Eisen v. Carlisle & Jacquelin, 417 US 156,
'176-177 (1974) (irrespective of the requirements of due process,
Federal Rule 23(c)(2) mandates individual notice in a case
certified under Federal Rule 23(b)(3})).

A recent Oregon case illustrates why trial courts
should retain the discretion to not require post-certification
notice. Benzinger v. Oregon Department of Insurance & Finance,
Multnomah County Circuit Court No. 9102-01201, involved the
construction of ORS 656.268(6) (a) regarding time limits for
workers' compensation reconsideration decisions. After the trial
court's decision on the merits adopting plaintiff's construction
of the statute was affirmed on appeal, 107 Or App 449, 812 P2d 36
(1991), the plaintiff moved to certify an injunctive relief class
to insure that all similarly situated claimants would be treated
equally. The trial court did so.

In such a case, requiring post-certification notice of
any type would increase the expense of litigation without
providing corresponding benefit to class members. The same would
be true in a class action involving a government benefits program
where all the class members qualify for representation by a legal
services office. These are just examples, not an exclusive list
of the circumstances in which post-certification notice should be
dispensed with.

2. This revision identifies six criteria to guide the
trial court's discretionary decisions regarding notice and the
opportunity to request exclusion. The first four of these are
drawn from the Advisory Committee propesal. The last two are
drawn from the criteria to guide the trial court's discretion in
determining the manner and form of notice in present ORCP 32
F(1) (c).

3. The Advisory Committee proposal contemplates under
some circumstances "opt-in" classes, i.e., classes in which

14
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absent class members must make an affirmative request to be
included in the case. The Advisory Committee proposal's comments
stresses that "[r]arely should a court impose an 'opt-in!
requirement for membership in a class," but state that the option
should be preserved if needed to aveoid due process problems.

However, in phillips Petroleum Co. v. Shutts, 472 US
797, 812-814 (1985), a unanimous Supreme Court rejected the
notion that due process requires an absent plaintiff to opt in
and suggested that such a requirement "would probably impede the
prosecution of those class actions involving an aggregation of
small individual claims"™ and would “sacrifice the obvious
advantages in judicial efficiency resulting from the ‘opt out'
approach." The Advisory Committee proposal has identified no
case in which an opt-out class has been found to violate due
process. In short, an opt-in requirement is both bad policy and
unnecessary to satisfy due process.

Section F{2).

‘ In light of the experience summarized in Emerson,
"Oregon Class Actions: The Need for Reform,"™ 26 Will L Rev 757
(1991), the mandatory claim form requirement of existing ORCP 32
F(2) and (3) is eliminated. It is replaced by a methodology for
computing the class monetary recovery which is drawn from the
Hart-Scott«Rodino Antitrust Improvement Act of 1976, 15 USC
§15(4).

The trial court is given a choice of tools to use in
making this calculation in accordance with the measure of damages
defined by governing substantive law. In determining which tool
to use, the trial court should consider how accurately a
particular method will determine each individual class member's
recovery, how expensive using the particular method is and any
other factors relevant to the particular case. When each
individual's recovery can be calculated from the defendant's
records relatively inexpensively, this methodology has been used
in the past in cases like Guinasso and Powell v. Ecquitable
Savings & ILoan Association, Multnomah County Circuit Court Case
No. 414-798, and should continue to be used.

Where the defendant does not have records to permit an
exact calculation of each individual's recovery or where using
these records would be disproportionately expensive, the trial
court is authorized to consider other options. One option
expressly identified is the use of statistical or sampling
methods. Such methods have been employed by federal courts in a
variety of class action contexts. The state of the federal law
is summarized in Long v. Trans World Airlines, Inc., 761 F Supp
1320, 1323-28 (ND Ill 199%91) and Cimino v. Raymark Industries,
Inc., 751 F Supp 649, 659-666 (ED Tex 1990). See algo Oregon
Management and Advocacy Center, Inc. v. Mental Health Division,
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96 Or App 528, 774 P2d 1113, rev denied, 308 Or 405 (1989)
(approv1ng use of. statlstlcal sampling technlques for damage
calculations in a hon-class action).

In some instances, the aggregate recovery can be
determined from the defendant's records using traditional
methods, with statistical methods being used to allocate shares
to individuals. 1In other circumstances, statistical or sampling
techniques will be needed to ascertain both the aggregate
recovery and each individual share.

‘ The trial court is free to consider any other
computational technique that makes sense under the facts of the
particular case. But it cannot require class members to complete
claim forms as a condition of participation in the recovery.

It should be emphasized that this rule only applies to
the computation of damages after a class has been certified.
Even when all other class certification criteria are satisfied,
where each individual has suffered substantial damages that
cannot readily be calculated based on a formula, section B of
this rule gives the trial court discretion to deny class
certification.

Once a recovery calculation has been made for each
class member, the trial court is given the discretion whether to
afford class members notice and the opportunity to contest their
personal share of the recovery. In deciding whether to exercise
this authority, the trial court is to balance the cost of this
process against the likelihood that class members would have the
means by which to materially improve the calculation of their
individual recoveries. ‘

The judgment ultimately entered will include the entire
monetary recovery awarded to the class. This revision does not
address the disposition of that portion of the judgment awarded
in favor of individuals who cannot be identified or located, but
leaves this issue for legislative determination.

Section F(3).

The revisions are intended to remove a possible
ambiguity in the text of this section which was added by the 1981
legislature. The defendant in CGuinasso contended that the
present wording of this section, currently located at ORCP 32
F(4), obligated the plaintiff to pay the cost of notice to class
members after they had prevailed at trial, and eliminated the
basis of the ruling in Powell (Order dated April 5, 1979) that,
after the plaintiff has prevailed on liability, the defendant has
to pay such costs. The trial court in Guinasso rejected this
contention, Order Re Costs dated December 24, 1984, and the Court
of Appeals rejected without discussion an assignment of error

16
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based on this ruling. 89 Or App 270, 278, 749 P24 577, rev
denied, 305 Or 672 {1988). Modification of the existing language
is desirable to preclude a similar contention from being raised
in the future.

gection G.

The revisions are based on the Advisory Committee
proposal's revisions of Federal Rule 23(c¢)(4). However, the
Advisory Committee proposal refers at the beginning of the second
sentence to "each class or subclass." The words "class or" have
been deleted because they could be read as permitting
certification of a class without satisfying the numerosity
requirement in ORCP 32 A(1).

gection M.

‘The first sentence adopts the Advisory Committee
proposal‘'s revisions of Federal Rule 23(c)(3) with minor wording
changes to enhance clarity. The second sentence is based on
experience under the existing rule that, when a class prevails in
an action for monetary recovery, it is preferable that the
judgment specify the name and recovery amount of each class
member.

Section N (1) (a).

The present rule, which makes the class representative
liable for attorney fees in an unsuccessful class action, is
inconsistent with the general policy of ORCP 32. One function of
ORCP 32 is to permit the aggregation of small claims which are
individually uneconomical to litigate, so that they can be
undertaken by an attorney on a contingent basis. See Bernard v.
First National Bank, 275 Or 145, 152, 550 P2d 1203 (1976).
Making the class representative liable for all attorney fees,
costs and disbursements if the case is unsuccessful effectively
deters a class action whenever the defendant has a basis for
recovering attorney fees.

The revision limits the class representative's
liability to sums assessed as sanctions in the litigation
process. This will permit fees and costs to be awarded, for
example, if the plaintiff violates ORCP 17 or if the defendant is
entitled to fees under a statute which requires a showing that
the plaintiff's case was frivolous. However, a defendant could
not employ a contractual attorney fee provision against the class
representative.

Revision omitted.

There is an additional element of the Advisory
Committee proposal, to create a right to seek an interlocutory

17



appeal from any class certification decision. This proposal is
not followed because it seems redundant of ORS 19.015 as
interpreted by the Oregon Supreme Court in Joachim v. Crater Lake
Lodge, Inc., 276 Or 875, 556 P2d 1334 (1976).

18
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194 1o FEDERAL RULES DECISIONS

pre.venli disclosure of the memorandum  Bgfendants’ Motion to Compel Produc-
which defendants seek.? tion of Documents is DENIED.

‘ IT IS SO ORDERED.
ORDER

Having considered the memorands and
arguments in support and in opposition to
Defeadants’ Motion t Compel Production

of Documents and good cause appesring
therefore,

IT IS HEREBY ORDERED:

2. Since contempt is generally the only effective  CalApp3d ol p. 34, 201 Cal Rptr. 20%; Mischel!
way (0 ensure & oon-party wilness' compliance ». Superior Court, 31 Cal3d 264,
wfihmazht for production the Califorsis con- Rptr. 152, 690 P24 625 (1984).
stitstional provision is in effect an shuohuie bar
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1981-1985)

W. Rosear Brows, Texas

N. Lee Cooren, Alabama

Avaian M. Fowey, Jr, New Jersey

Witiau P. Franx, New York

Barey L. GoLaste, District of Columbia

Prren Gruenaencer, New York

Wevsan 1. Lanoquist, California

Rowawn L. Ouson, California

Hoxoranee Sau C. Povre, Jr, Alabama

Seeenigy D. Susmay, Texas

Muuvew Wesss, New York

Franx F. Fiscat, Georgetown Universily Law Cenler Consultant/Re-
porler.
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Introduction
*

In chember 1977, the Office for Improvements in the Administration
of Justice of the United States Department of Justice released for public
comment 3 propoul to reform certain aspects of the class actios for
_fedeni civil litigation. That proposal, which resulted in legisiation
introduced but not enscted during the 95th Congress, 3. 3475, 95th
Cong.: 24 Sess. (1978), sparked considerable debate.' The American Bar
Association, and its Section of Litigation, joined those opposing the
Department of Justice propossl. Recognizing the sericusness of the
pmb_leau addressed by the Department of Justice, and mindful of its
publr: responsibilities, the Section of Litigation, in cooperation with the
Amm?&rmﬁoaudthenmiuuhwﬁmwpoinud
the Special Committee oa Class Action Improvements.

The Commitlee, comprised of attorneys with broad experience re,
senting phintiffs and defendants in mgr class action l::ambon. uﬁ
neys wi_th particular pubfic intereat perspectives, and two experienced
federal judges, began its deliberations in October 1981. A preliminary
report was dfenhted for public comment and published in the Fall 1984
edition of Litipation Newe. After consideration of suggestions and
comments, the Committee made appropriste revisions and submitted its
report to the Council of the Section of Litigation. The Council approved
the report and in July 1985 the House of Delegates of the American Bar
Association authorized the Section of Litigation to transmit the report to
the Advisory Committee on Civil Rules of the Judicial Conference of the

United States. In suthorizing transmittal to the Advisory Committee,

the House of Delegates neither approved nor disapproved the recom
dations set forth in this report. e

BACKGROUND OF THE STUDY AND RECOMMENDATIONS

'R;hhmttbe.ﬁmun&mkinghokiuhchmgechnm
procedures.  Pravious efforts at meaningful reform of the class action

1. See, Bervy, Ending Subsionce ihhmw ﬁ:‘u.um $43(1979); Pracesdings
Ansive Revision of the Class Damage Ac- dnh‘sﬁnd&iﬂiﬁu&‘il’.&g
Ol 263, 205-291 (romacks of Mr. Mcador),
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have encountered stiff opposition and nene has commanded the consen-
sus necessary to achieve adoption. There are those who argue that
evidence is Iacking to demonstrate a need for any change in the present
rule. Others believe that the need for change is established, particularly
with regard to the class actions maintained under Rule 23(b)3), but
disagree over what changes are required.

Since 1966, determination of whether a class action is “proper” has
required consideration of one {or mare) of the three aubdivisions of Rule
23(b}. These three categoties are far from airtight and the complexities
of modern litigation doom to failure efforts to insist that a given case
must fit one, and only one, of the rule's subdivisions. For example,
cases involving claims for both money damages and injunctive dr deciara-
tory relief present significant difficulties of classifieation. Under the
present rule, the mere fact that money damazges are sought will rot
defeat a (bX2) action if the court determines that the monetary relief is
“incidental” to the equitable elnim. On the other hand, if the action &
determined Lo be one “predominantly” for money damages, the action
may not be maintained under subdivision (b)X2}. Since 2n artful pleader
can endeaver to make the declaratory or injunctive reliefl appesr to
“predominate,” and since the plaintiff cbviously witl prefer to escape the
onerous notice requirements and sasociated expense involved in a (b¥3)
action, this problem srises frequently. As a result, much whee! spin-
ning, expense and delay is oflen involved in the ciassification determina-
tion.

If the court determines that the requirements of subdivision {2} and
either (W)Xt} or (b2} are satisfied, the present rule mandates that the
case proceed as & class action without regard to the predominance of the
common question of law or fact, or to the auperiority of the class action
to other available methods for the fair and efficient adjudication of the
controversy. Such a determination has profoundly important procedursl
cansequences, for an action ordered maintained under either subdivision
(X1) or (WND) is free of the mandatory notice requirements of Rule
28(cX2) and is instead goversed by the more [lexible provisions of Rule
23(d) subject, of course, to whatever conatitutiona! requirements may
pertain in the particular circumstances. Moreover, class members in an
action maintained under subdivisions (b1} or (b2} are not afforded a
right of exciusien for the “opt out” feature of Rule 23(c)2) is applicable
only to actions “maintained under subdivision {b¥3)...."

If, on the other hand, the court concludes that the case is one that can
only be maintained pursuant to subdivision (b)3), dramatically different
consequences attach. Initially, the often difficult determination of “pre-
dominance” and “guperiority” command the attention of the parties and
the court. A principal focus is often on the subsidiary iasues enumerat-
od in the rule ss “pertinent to the [predominance and superiority]
findings” including importantly “the difficulties likely to be encountered
in the management of a class action.” Delay in the certification ruling is
not uncommon,
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Ev.el! ‘if the action is ordered maintained as a class action under
subdivision (bK3), the present rule contains formidable procedural barri-
ers that must be surmounted if the action is to proceed to judgment. In
a {b)(.fﬂ. case, anike cases maintain®¥ under subdivisions (bXI) or (bX2),
}lw. pjamuff must furnish notice to each member of the elass “including
individual notice to all members who can be identified through reason-
able effort” without regard to whether notice to fewer than all clasa
members or notice by some method would satisfy constitutional require-
ments. Eisen v. Carlisle & Jocquelin, 417 US. 156, 34 S.CL 2140, 40
L.Ed2d 732 (1814). Class members in an action ordered maintained
um?er subdivision (b)3), unlike their counterparts in & (bX1) or (DN2)
aet;n, h:re afforded an unqualified right to be excluded from the case.

e have concluded that the distinctions and procedural effects re-
ﬂecudmthn_p:mmlyuifmhdrdemublnrthemuinuof
t_h_e chn action and o promote unnecenssry, expensive and inefficient
litigation over peripheral issues. Our recommendations are designed to
refocus the certifieation inquiry upon the superiority of class action
treatment for the particular dispute, eliminate unnecessary expense and
deh.yinﬂnuninlemueemdmhﬁonott&uﬁonmdfuiﬁhu
attainment of important purposes of the modern class action. See
Phillipe Petroleum Co. v. Shutts, — U8, ——, ——, 105 S.CL 2965,
2973, 85 L.Ed.24 628 {1985)." These recommendations are summarized at
Pp. 198-208 and detailed at pp. 203-211.

CONCLUSIONS AND RECOMMENDATIONS
(A). Summary of Conclusions and Recommendations,

Centn_l to the Committee’s recommendations is its conclusion that the
class action ia a valuable procedural tool affording significant opportuni-
Uex to implement important public policies. Although recognizing the
r?Ie assigned to public enforcement actions, the constrainte and limita-
tiona manly placed upon such actions persuades the Committee that
private injunctive and damage actions, properly contained and efficiently
administered, are often essential if widespread violations of thoss policies
are to be deterred. Such actions should not be thwarted by unwieldy oc
unnecessarily expensive procedural requirements.

The Committee is aware of claims that the class sction procedure i or
may be misused, Cries of “legalized blackmall” and “Frankenatein

1 The conmitulionsl isucs addressnd in arise under sn smended rule
Putrolowm srces in the contextof & do under the presest rvle. “l!':l:.t!
Hale court invalving & aational  fieve, boch unneoriary and uawise do o
class of plaintift members slmmost sone o lempt codification of comstkutionad princk
whom had jurisdictionally sulficiem cow- ples in 2 proceducal iule spplicable te a8

tacs with the forum sate. Neverthelest,
we racognise that constitiutions! aues may

civil actions. See infra a1 267-708.

REPORT AND RECOMMENDATIONS 199
Chie wa I F LD, (9% {1964)

maonster,” while not infrequently overstated, reflect important concerns.
These concerns are best addressed, the Committee has conciuded, by
judicisl oversight and discerning application of procedural mechanisms
already in place and designed to eliminate meritless actions or Lo deler
other abuses of the litigation process.

The Committee has considered and rejected proposats for radical
revision of the clasy action procedure. In doing so, it s mindful of the
fact that the present rule, adopted in 1966, was the prodaet of thoughtful
work by the Advisory Committee and its advisers and reflected eautious
accommodation of a number of competing considerations. [n the Com-
mittee’s judgment, thote who would fundamentaily aiter federal class
action procedure, whether {0 expand or constrict the reach of the rule,
have yet to make their case. '

AL the same time, this is not 1966. Today’s understanding of constitu-
sianal constraints involving notice, the force and effect of judgments, and
the right to institute and controf an individual action has evolved beyond
the thinking that shaped some of the major features of the 1966 rule.
The experience gained in administration of class actions maintained
under subdivitions (b)X1) and (b)2), fer example, has demonstrated that
notice requirements may sometimes be satisfied ai different times and in
less expensive ways than the framers of present Rule Z3(ck2) thought
possible. Post 1966 developments involving the the collateral estoppel
effacts of a prior judgment and modification of the common law mutuali-
ty doctrine raise difficulties not contemplated by those who drafted the
present rule. Adoption in 1968 of multi-district consolidation procedures,
28 US.C. § 1407, and associsted procedural innovations aimed at in-
creased judicial efficiency in the face of mounting case loads warrants
reexamination of earlier views conceraing the right of individual litigants
to institute and control separate law suits involving questions of law and
fact common to & number of litigants.

Moreover, technological progress and resulting change in the nature
and complexity of federal civil actions has mandated recent adaption of
techniques designed to facilitate litigation, control mounting costs, and
reduce delay. Part of the solution has been lo impose upon the federal
trial judge increasingly important management responsibilities.

These considerstions persuade the committee that reexamination of
certain featares of the class action rule is warranted, and that there are
now available ways by which unnecessarily time consuming and expen-
sive features of the present rule may be modified to increase the utility
of the procedure without sacrificing needed safeguards against abuse.
As detailed below, the Commiltee accordingly recommends:

1. Elimination of the three subdivisions of present Rule 2Xb) in favor
of & unified standard governing all class actions.

2 Modification of the notice requirements of present Rule 234cK2),
now applicable only to actions maintained under subdivision (mgsa‘ The
amended rule will permit the timing, extent and method of notice to be
tailored to the needs and circumstsnces of the particular case.
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3. Maodification of the exclusion feature of present Rule 23(cX2), now
applieable only to actions maintsined under subdivision (bX3). The
smended rule will authorize the court to permit, refuse or condition
exclusion as the needs and ciccumal of the case may warrant

4. Clarification to eliminate confusion concerning proper treatment of
“precertification motions under Rules 12 or 56 and to authorize considers-
tion of such motions prior 1o eertification of the class when such action is
appropriate.

5. Addition of specific provisions designed Lo facilitate early judicial
management of class action, and to coordinate proceedings under Rule 23
with the recently added provisions of Rules 16 and 26{f).

6. Establishment of jurisdictional provisions permitting appellate re-
view of the certification ruling by permission of the court of appeals with
accompanying safeguards designed to deter vexaticus or delaying resort
to interlocutory review.

These recommendations are detailed in the proposed revisions to
F.R.Giv.P. 23 and to Title 28 of the United States Code set forth below
with accompanying commentary.

(B). Recommendations for Amendments to F.R.Civ.P. 23,

The Special Committee for Class Action Improvements of the Ameri-
can Bar Association, Section of Litigation, proposes that the following
amendmenis be made to the Federal Rules of Civil Procedure. New
material is italicized; materisl to be deleted is lined through.

RULE 23
CLASS ACTIONS

(a). Prerequisites to a Class Action. One or more members of a class
may sue or be sued as representative parties on behaif of all only if {1)
the class is 30 numercus that joinder of all members is impracticable, {2)
there are questions of law or fact commen Lo the ciass, (3) the claims or
defenses of the representative parties are typieal of the claims or
defenses of the class, and (4) the representative parties will fairly and
adequately protect the interests of the claas,

(b). Class Actions Maintainable. An action may be maintained 33 a
:E;‘:l sction if the prerequisites of subdivision (s) are satisfied, and in
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final iniunetive reliel fing.ducl oL wit)
to-the-alass-as-a-whols;--or

() the court finds thatgquestions—of-law—or-fact-common-Lo-the
indivi that a class action is superior to other
available methods for the fair and fficient adjudication of the contro-
versy. The matters pertinent to the this findings include: (4} the
extent to which questions of law and fact common lo members of the
class predominale over any questions affecting omly individual
members; (B) the interest of members of the class in individuaily
controlling the prosecution or defense of separate actions; (C} the
extent and nature of any litigation concerning the controversy already
commenced by or against members of the class; (D} the desirability or
undesirability of concentrating the litigation of the chaims in the
pacticular forum; (E) the difficuities likely to be encountered in the
management of & class action that would be eliminated or signifi
cantly reduced if the controversy was adjudicated by other available
means; (F) the extent to whick the prosecution of separate actions
by or against individual members of the class would create a risk of
{1} inconsistent or varying adjudications with respect to individual
members of the clase whick would establish incompatible standards
of conduct for ike parly apposing the class, or (8) adjudications
with respect to individual members of the class which would as a
practical matter be dispositive of the interests of the other members
nol parties lo the adjudication or substantially impair or impede
their ability o profect their interests; (G) the exient to whick the
relief songht would take the form of injunctive relief or correspond-
ing declaratory relisf with respect to the class as a whole.

{c). Determination by Order Whether Class Action to be Maintained;
Erclusion; Neties; Judgment; Actions Conducted Partiaily as Class
Actions,

{1). As soon as practicable after the commencement of an action
brought s & class sction, the court shall determine by order whether it
is to be s0 maintazined. An order under this subdivision may be
conditional, and may be altered or amended befare the decision on the
merits.

{2). in any eiass action ordered maintained as a class action under
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Aol roquest-snslusion—aad{C)-any—momber—who—doss—hat—roquest
this rule, the couri shall determMe by order whether members of
the class wnll-be excluded from the class if a request for exclusion is
made by a date specified in the order, whether members of the class
will be exclnded from the clam only upon o showing of good caxse,
or whether exclusion will not be permitiod. The matlers pertinent
to this determination will ordinarily include: (A) the noture of the
controversy and the relief sought; (B) the amount or nalure of any
individual member's infury or liability; (C) the interest of the
parly opposing lhe class in securing a final resolulion of the
matlers in conlroversy; and (D) the insfficisncy or impracticability
of separately maintained actions Lo resolve the contraversy. When
approprials, an order permitling exclusion may contain suck con-
ditions as are just, including a prohibition against instilktion or
maintenance of a separale aclion on soms or ail of the mallers in
coniroversy in the class acliom or a prokibilion against use in o
separately maintained action of any judgment whick may be ren-
dered in favor of the class from which exclusion is sought

{3). The judgment ia an action ordered maintained a1 a class action
"""‘u"."]h ‘; "'""; Elhiwllﬂl &'Iiﬂl» ':'.' tlmlll o ""II'ﬁ' de to.t : '

i whether or not favorable to the class, ahali
include and specify or describe those {o-whom-the-notice-provided-in
subdivision-{o)2)-was-dirssted,and who have not requested-sxclusion

been permitied o exclude themselves from the class, and whom-the
sourt-finds who are found to be members of the closs.

{4). When appropriate {A} an action may be brought or ordered
maintained as » class action with respect to particulas issues, or (B) a
class may be divided into subciasses and each subclass treated as a
class, and the provisions of this rule shall then be construed and
applied accordingly.

{d). Orders in Conduct of Actions. In the conduct of actions to which
this rule applies, the court may make appropriate erders: (1) determining
the course of proceedings or prescribing measures to prevent undue
repetition or complication in the presentation of evidence or argument
including precertification determination of a molion mads by any
party pursxant o Bules 12 or 56 if the court concludes that such a
determination will promots the foir and efficient adfudication of the
controversy and will not cause undus delay; (2) requiring, for the
protection of the members of the class or otherwise for the fair conduct
of the action, that natice be given in such manner as the court may direct
to some or all of the members of any step in the action, or of the
proposed extent of the judgment, or of the opportunity of members to
signify whether they consider the representation fair and adequate, to
intarvene and present claims or defenses, or otherwise to come into the
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sction, or of the opportunily, if any, to seek exclusion from the action
together with ike conditions or limitations imposed pursuant lo
subdivision (cN2) upon suck opportunily; (3} imposing conditions on
the representative parties or intervenors, (4) requiring that the pleadings
be amended to eliminate therefrom allegations as to representation of
abeent persons, and that the action proceed accordingly; {5) dealing with
similar procedural matters. The orders may be combined with an order
under Rulss 16 and 267), and may be aitered or amended a8 may be
desirable from time to time,

{e). Dismisaal or Compromise. An action filed as a class action shali
not be dismissed or compromised without the approval of the court. and
tiveof 4} ) dismisasl ice_shall_be.gi "

members-of-the-class-in-sush-manuer-ss-the-sourt-dirests. An action
ordered mainiained as o class action shall not be dismissed or
compromised without the approve! of the court, and notice of the
proposed dismissal or compromise shall be given to some or all
members of the class in such manner as ihe court directs.

COMMITTEE COMMENTARY

Subdivizion (b}

Merger of Subdivisions (BXI) (0X%), and (bX3. The present rule
piaces a premium on characterization of the sction. An action deter-
mined to meet the definitions set forth in subdivision {b){1) or (bX2) is, if
the rule ia applied as written, an action that must be permitied to
proceed as & elass setion without regard to whether “a class action i
superior to other available methods for the fair and efficient adjudication
of the controversy.” Moreover, such actions are exempt from the
mandatory “beat notice practicable under the circumstances” and the
axclusion requirements of subdivision (cX2). Conversely, an action deter-
mined Lo meet solely the requirements of subdivision (b}3) may only be
maintained a8 a class action if the court makes the required predomi-
nance and superiotity determinations, and if the class champion is willing
and sble to finance the costs of the required notice. In such a case, clasa
members have an unqualified right under the existing rule to insist upon
exclusion from the ¢lasa action.

With such important procedural consequences al stake, il is no sur
prise that enormous amounts of energy and money sre often devoted to
the charscterization battle, and difficult questions command the atten-
tion of the courts as the parties atruggle at the cutset of a case to decide
whether the presence of an “individual issue” defeais a claim to (bX})
status, Tober v. Charnita, Inc., 58 F.R.D. 74 (E.D.P2.1973); Controct
Buyers League v F & F nvestment, 48 FRD. 7 {N.D.Ellziﬂﬁ?}, or
whether the equitable reliel said to warrant a (bX2} determination is
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“incidental” or “predominant” Compare Marshall v. Kirkland, 602
F.2d4 1282 (8th Cir.19719); Alerander v. Aero Lodge No. 735, 565 F.2d
1364 (6th Cir.1977); and Bolton v. Murray Envelope Corp., 553 F.24 881
{5th Cir.l%‘l) with Deninger . Pasific Northwest Bell, Inc., 564 §.24
1304 (3th Cir.1977); Lukenas ». Bryce'’s Mountain Resorl, Inc., 538 F.24
594 (4th Cir.1976); Sargfin v. Sears, Rocbuck & Co., Inc, 446 F.Supp.
611 (N.D.IIL.1978). ’

The trifurcation created by present subdivisioa (b) places a premium on
pleading distinetions with important procedural consequences flowing to
the victor. This comes uncomfortably close to resurrection of the forms
of .leticu abolished by Rule 2. The Committee believes that not ail civil
actions can be made to (it one of three predefined procedural compart-
menta, and it considers efforts to do 30 as unnecessary and wasteful.

The Committoe recommends alimipation of the three subsections of
present subdivision (b) ia favor of & waified rule permitting any action
meetiag the prerequisites of Rule 23(s} (o be maiatained a8 a class action
il the court finds “that a clasa action in superior to other available
methods for the fair and efficient adjudication of the controversy.” In
so recommending, we agree with the similar recommendation made by
the Special Committee on Uniforrs Class Actions and adopted by the
National Conference of Commissioners on Uniform State Laws,

Additional considerations, including importantly the extent o which
the common questions of law and fact predominate over individual
questions and those factors now identified in subdivisions (bX1) and
{bX2), are unquestionably important. The court should weigh such
considerstions along with other relevant factors, in deciding whether to
permit the sction to be maintained as & class action. These matiers,
however, should sot be viewed as insuperable stembling blocks W
maintenance of a class action if, after due consideration, the court
concludes that class treatinent is “superior to other availshle methods
for the fair and efficient adjudication of the controversy.” The Commit-
tee accordingly recommends that these factors be identified as smong
uﬁ: w;sidenlhu “pertinent to the [superiority] finding” required by

rule,

Difficulties of Manogement. The Committes is concerned that much
preliminary and potentially wasteful skirmishing takes piace over the
“management” factor identified in present subdivision (bX3XD). The
concerns there identified are important ones and may be pivotal in &
particular case. Nevertheless, some courts appear to view management
difficulties alone as a sufficient ground to defeat a proposed class action.
Such an approach runs counter to the spirit of the 1968 amendments and
overlooks the important implementation and deterence functions of pri-
vately maintained class action. We sccondingly agree with the observa-
tion set forth in the Manusl for Complex Litigation, § 1.42 n. 712 (1977}

Some cases have apparently held that it is proper to dismiss class
actions on the basis of mansgement problems alone. ... Dismissal
for manageiment ressons, in view of the public interest invalved in
class actions, should be the exception rather than the rule. ... In
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order that some standard apply, it would appear that the judge
should not dismiss a suit purely for management teasons without
some assessment of possible meril in the action and a determination
of the issue of whether management probiems would frustrate any
ultimate relief. That determination should be supported by fact.
See Yaffe v. Powers, 454 F.2d 1362, 1365 (ist Cir.1972), o the
following effect: “1Flor & court to refuse to certify a class action on
the basis of apeculstion ae to the merits of the cause of action
because of vaguely perceived management problems is counter to
the policy which originally led to the rule, and more specially, o its
thoughtful revision and also to discount too much the power of the
court to deal with a clasa suit flexibly, in response to difficulties as
they acise.”

Before management difficuities are relied upon to defeal a class
action, the Committee befieves the court should determine that those
“difficulties would be eliminated or significantly reduced if the contro-
versy was adjudiested by other available means....” The addition of
such qualifying language will serve to underscore what we believe was
the purpose and intention of the original rule.

In a number of cases, the difficulties and expense involved in ascer-
taining, collecting and/er distributing damages has surfaced as the
dispositive issue at the certification phase of the litigation. In an
important decigion, two senior members of the Second Circuit appeared
to hold that & “fluid recovery” proposal advanced by the pisintiffs in an
effert to overcome alleged management dilficulties was impermissible
and perhaps unconstitutional. Eisen v. Carlisle & Jacquelin, 479 .24
1005 (2d Cir.1973). The case involved other issues and despite the view
of a majority of the active circuit judges who voted lo deny rehearing en
banc because the case "is of such extraordinary consequence that [we
are] confident the Supreme Court will take this matter under its cestiors-
vi jurisdiction” and resolve “the far-reaching implications the panel’s
gpinion might have en the initistion and administration of cerlain class
action litigation in the future,” 479 F.24 a2t 10201021, the Supreme
Court reserved decision on the “fluid recovery” aspect of the case.
Fisen v, Carlisle & Jacquelin, 417 US. 156, 172 n. 10, 94 S.Ct 2140,
2150 o, 10, 40 L.Ed.2d 732 {1974). Nevertheless, 3 number of courts
have relied upon the “difficulties of maragement” provisien 10 deny
class action certification to cases where individuat proof, collection
and/or distribution or damages would be difficult, impossible or dispro-
portionately costly. E.g, In re Federal Skywalk Cases, €680 F.2d 1175,
1189-1190 (8th Cir,1982); Windham v. American Brands, Inc, 565 F.2d
69, 66-72 (4th Cir.1977) (en banc); In re Hotel Telephone Charges, 500
F.2d 86, 90 (3th Cir.1974).

The Committee considered and rejected proposals to recommend legis-
Intion establishing some form of “fluid recovery” as a way to overcome
perceived management difficulties for some kinds of class actions. Rath-
¢r, the Committee believes it best to leave the question of dsmages to
develop, as it now is developing, in cases that present the problem
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unencumbered by- the certification issue. Thus, for example, in cases
now maintained under subdivisions (b)X1) or (b)Z), ¢r in other kinds of
litigation, questions involving “clasawide” proof of damages by use of
statiatical and otfier evidence are bejpg isolated and addressed, LC L
Theatre v. Columbia Pictures Industries, 421 FSupp. 1090 (N.D.Tex.
1976), s are questions concerning sppropriste disposition of unclaimed
damages. Van Gemeri v. Bosing Co., 7139 F.2d 730 (24 Clr.1984), See
Van Gemert v. Boeing Co., 553 F.2d 812 (24 Cir.1977), 590 F.2d 433, 440
5. 17 (2d Cir.1978), aff'd, 464 US. 472, 482 n. B, 100 8.Ct. 745, 751 n. B, 82
LE&.Zd_S‘!G §1980). When these questions are addressed on their individ-
usl merit, differences in statutory kenguage and other policy conziders-
tions can be focused on the particular issue presented. When, however,
the damage issus is presentod i liming at the certifieation stage of the
case, such discerning ' Jaw s not possible. The
improverseats in class action prod which the Committes has recom-
mended, and the elimination of wanecedsarily eostly procedures which
have Iaemofo;o hindered pmenmh: of a0t of these questions, will
now serve to facilitate presentation of particularised questions involving
the caleulation, collectivn and/or distribution of damages em records
permitting informed development of the governing principles.

Subdivision (c).

Present aubdivision {(cX2), applicable only to actions maintained under
subdivision (b)3), requires the court to “direct to the members of the
claas the best nolice practicsble under the- circumstances, including
individual notice to all members who can be identified through reason-
able effort” and confers upon each class member an unqualified right te
be exciuded from the class. In actions now maintained under subdivi-
sions (b(1) or (b}2), notice i governed by the more flexible provisions of
subdivision (d) and no right of exclusion is conferred by the rule.

Exclusion. The right to be excluded from class litigation and the
right to institute snd contro! one’s own law suit are importent rights
reflecting fundamental concerns. Since Rule 23 was adopled In its
present version in 1966, the overriding needs of the federal judicial
system have mandated imposition of limitations upon thoee rights, See,
eg., 28 US.C § 1407. The obligatory exclusion provision of subdivision
{¢X2) can create unnecessary difficulties in the administration of a class
action, Itis, for example, one thing for & class member to decide to have
nothing to do with pending litigation. It is quite another for that
member to insist upon sxclusion under subdivision (€X2) of the rule in
order to institute a separste sction where reliance will be pisced upon the
class action judgment to establish important aspects of the claim. See,
In re Transocean Tender Offer Securities Litigation, 456 F-Supp. 999
(N.D.1L.1978); George, Sweet Use of Adversity: Parkiane Hosiery and
ths Collateral Class Action, 32 Stanl.Rev, 855 (19805 Note, Class
ﬁ;?tsg;c Judgments and Mutuality of Estoppel, £3 Geo.Wash.L.Rev. 814
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While different in form, this use of the exclusion feature of the
present rule does not differ in substance from the “one way interven
tien” tactic available under pre 1966 practice, N is, mereover, wasteful
of scarce judicial resources and affords unnecessary opportunities for
abuse. The exclusion provision has alsy thwarted innovative efforts to
deal with the difficuit preblems encountered in classwide ciaims for
punitive dsmages. In re Federal Skywalk Cases, 680 F.2d 1175 (8th
Cir.1982).

The Committee has concluded that the obligatory exclusion feature of
present subdivision (cK2) should be eliminated in favor of provisions
permitting the trial judge to assess the individual circumstances of the
case and, where appropriate, to attach conditions o & request for
exclusion or to prohibit exclusion aitogether. .

In determining whether it is appropriate that members of & class may
be excluded, the Committee’s proposed revision of Rule 23{e)2) identifies
a member of pertinent factors. One of these, “the nature of the
controversy and the relief sought,” is intended to refer principally to
those actions now maintained under Rule 23(bN2) where “the party
opposing the class has acted or refused to acl on grounds generally
applicable to the clnss, thereby making appropriate final injunctive relief
or correaponding declaratory relief with respect to the class as & wheie.”
In such cases, the courts have held that there is no absolute right of
exclusion. E.g, LaChapelle v. Owens-Hllinois, Inc, 513 F.2d 286, 288 n.
T (5th Cir.1975); Umited Slates v. United States Steel Co, 520 F2
1043, 1057 (Sth Cir.1976), clarified, 525 F.2d 1214, cert. denied, 429 US.
817, 97 8.Ct. 61, 50 L.Ed.2d 77 (1976).

The 1966 addition of Rule 23 (b)2) was based “on experience mainly,
but not exclusively, in the civil rights field.” Kaplan, Continuing Work
of the Civil Committes: 1966 Amendments to the Federal Rules of
Civil Procedure 1, B1 Harv L. Rev. 356, 389 (1967); see also, Noles of the
Advisory Commitlee on the Federal Rules, 39 F.R.D. 69, 102 {1966).
Civil rights cases alleging racial or other group discrimination are often
by their very nature class suils, involving chasswide wrongs. In civil
rights and other actions presently maintained under Rule 23(b)2), the
group nature of the harm alleged and the broad character of the relief
sought minimizes the need for or appropriateness of exclusion.

Some of these cases, however, have become “mixed” class actions
seeking classwide injunctive or declaratory relief and individual mone-
tary damages or injunctive relief. See, e.g., Petiway v American Gafl
Iron Pipe Co., 494 F.24 211 (6th Cir.1974). [t may be appropriate in
such cases to permit class members to exclude themselves from the
action, especiaily at the atage in the proceeding when individual relief is
determined. See Penson v Terminal Tranaport Co. 634 F.2d 389,
993-94 (5th Cir.1981). The proposed amendment permits carurdents?n
of these and other relevant factors, and is designed Lo afford the trial
judge an opportunity to tailor exclusion provisions appmpri.ale to the
needs of the particular case and to impose suitable conditions when
necessary to prevent sbuse.
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Notice. Present subdivision {cX2) mandales the scope and form of
notice required in a (b)3) action. As conatrued, this provision frequently
obliges a court o require the class representative to advance huge sums
of money as a precondition to furthéhprosecution of the action. Eisen ».
Carlisle & Jacqueline, 417 U.S. 156, 94'5.Ct 2149, 40 L.EA.2d 782 (1974).
As & practical matter, such orders may effectively proclude maintenance
of the action. This possibility, in turn, may prompt the party opposing
the class to insist upon expensive and time consuming discovery ground-
ed on the requirement of “individual notice to all members who can be
identified through reasonable effort” By contrast, those aetions main-
tained under subdivisions (b)1) and (b)2) are governed by the flexible
notice requirements of subdivision (d) and due process considerations.
See Restatement (Second) of Judgments § 86, Comment b, p. 72 (Second
Tentative Draft, 1978); of. 15 US.C. 150(b)1}.

Consistent with our recommendation for elimination of the trifureated
approach to class action management and our belief that procedural
rules should not mandate unnecessarily cumbersome or expeasive re-
quirements, we have proposed deletion of the special notice provisions
now set forth in subdivision (cX2) and apphicable only to (bX3) cases.
Adoption of this recommendation will permit trial judges to consider the
nature of the particular case in making the determination of whe will
receive notice, when that notice will be given, and the form of notice that
will be required. As is the case with the determination to permit an
action to be maintained as a class action, or with the exclusion provisions
of such an order, the Committee concludes that the need for, the timing
of, and the method of notice is best determined by the trial judge subject,
of course, o the requirements of due process of law. Obtainable
economies in the natice phase of the case should be realired when such
economies do not impair the rights of shsent elats members.

Subdivisions (d) and {e).

Pre-Cerlification Decision of “Merits Motions.” The present rule
has generated uncertainty concerning the appropriate order of proceed-
ing when the court is faced with a precertification motion addressed to
the merils of the ciaims or defenses. Compare, &g, National Contrac-
tors v. National Electrical Controciors, 498 P.Supp. 510, 519 (D.Md.
1980); Pabon v. Mcintosh, 546 F.Supp. 1328 (E.D.Ps.1982); Koslowski ».
Doughlin, 539 FSupp. 852 (3.D.N.Y.1982). Many courts construe the
rule to permit precertification decision of the defendant's motion, e,

Hotel Employers Association v. Gorsuch, 669 F.24 1305, 1308 n. 1 (Bth

Cir.1982); Zambardine v. Schweiker, 668 F.2d 184, 201 (3d Cir.1981)
Pharo v Smith, 621 F.2d €56, 863-84, rek. gramted in part and
remanded on other grounds, 625 F.2d 1226 (5th Cir.1980); Roberls v
American Airlines, Inc., 526 F.2d 757, 763 {Tth Cir.1975); Cose & Co.,
Inc. v. Board of Trade, 523 F.2d 356, 360 (Tth Cir.1975); Jackson »,
Lynn, 506 F.2d 233, 236 (D.C.Cir.1974), although some courts draw s
distinction between actions maintained under subdivisions (b)X1) or (bX2)
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and those maintained under subdivision (b)3), and permit such precertifi-
cation decision only for the former. E.g., Roberts v American Airlines,
Inc, supra, 526 F.2d at T63;, Jiminez v. Weinberger, 523 F.2d 689,
699-702 (Tth Cir.1975). See generally, Wright and Miller, Federal Prac-
lice & Procedure, § 1738 and an. 18.1-18.2 (1982); Newberg, Class
Actions, § 2160 (Supp., 1980); Note, Developments in the Law—Class
Actions, B9 Harv. L. Rev. 1318, 1416-1427 (1976). The Senate Commerce
Commitiee reports that about 55% of the class action cases it studied
were disposed of in favor of the defendant on preliminary motion. Note,
The Rule 25(0X3) Class Action: An Empirical Study, 62 Geo.LJ. 1123,
1136, 1144 (1974). Where, however, the plaintiff seeks precertification
determination of the merits of the ciaims or defenses, the present rule
has eaused considerable confusion. See generally, Gurule v Wilson,
635 F.24 182, 790 {10th Cir.1980); Posiow v. OBA Federal Savings and
Loon Association, 621 F.24 1370, 1380 (D.C.Cir.1980); NoAne v /mco
Container Co., 480 FSupp. 1015, 1017 a. 1 (W.D.Va19719); [ssen v. GSC
Enterprises, Inc, 522 FSupp. 3%, 335 (N.D.0IL1S81); [lzaguirre v
Tankersicy, 516 F.Supp. 755, 757 (D.Ore.1981).

We recognize the difficulties but on balance conclude that in an
appropriate ease precertification decision of a merits motion, whether
made by a plaintiff or a defendant, may advance » “spoedy and inex-
pensive” resolution of the controversy or significantly inform the certifi-
cation ruling. When such a ruling will aot require substantial deley, a2
would be the case if extensive discovery was sesded for faiy considers
tion of the motion, we do not think the “as soom a4 pructisable”
requiremant of subdivision (b) cught o preclude precertification detarmi-
aation of a motion made pursuant to Rules 12 or 56. In such eases, the
sound discretion of the trisl judge is to be preferved over a rule
sccording automatic prierity to the certification motion. Too much delay
can be just as prejudicial and counterproductive as too much haste.
When informed discretion is guided by modern management techniques
reflected in amended Rules 16 and 26 and the safeguards against abuse
found in the recent additions to Rules 7 and 11, the proper balance is
tnore likely to be atruck. The smendment we propose makes it clear that
the court has such discretion.

Dismissal or Compromise. There are sound reasons for requiring
judicial approval of & proposal to dismiss or compromise 2n action filed
or ordered maintained as a class action. The reasens for requiring notice
of such a propossl to members of 3 putative class are sigaificantly less
compelling. Despite the language of the present mi'c._ courts have
recognized the propriety of a judiciatly supervised precertification dismis-
asl or compromise without requiring notice to putative class members.
E.g. Sheiton ». Pargo, 582 F.2d 1298 {4th Cir.1978). We find sm.:lf cases
persussive and see no reason to mandate notice for every precertification
dismissal or compromise. If circumatances warrant, the court has ample
authority to direct notice to some or all putative class members pursuant
to the discretionary proviaions of subdivision (d).
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Once an action has been ordered maintained as a class action, the
reasons for requiring notice of a proposed dismissal or compromise are
significantly more compelling. There are situztions, however, where the
rights of absgnt class members may™be adequately protected by notice
directed to less than “all” members. This subsection makes it clear that
the court has discretion to tailor not only the form of notice but the size
and compasition of those to be natified as the circumstances of the
particular case and proposal may require.

Conforming Amendments, Minor conforming amendments are pro-
posed to these subdivisions. The sddilion of a reference to Rules 16 and
26{f), adopted since promulgation in 1966 of the present version of Rule
23, is designed to draw sttention to the availabifity of these procedures in
class action litigation. Use of the discovery conference, for example,
may eliminate wasteful resort to discovery procedures aimed at mechani-
cal aspects of the elass action determination and permit the trial court to
properly sequence discovery in a class action while avoiding uanecessar-
ily costly and time consuming inquires.

(C). Recommendations for Legislation.

The Special Committee for Class Action Improvements of the Ameri-
can Bar Association, Section of Litigation, proposes that Section 1292 of
title 28, United States Code, be amended by adding new subdivision (¢)
after present subsection (b) as follows:

{c). A Court of Appeals may permit an appeal to be taken from an
order of a district court granting or denying a motion for class
action certification pursuant to F.R.Civ.P. 23 if application is made to
it within ten days after entry of such order: Provided, however,
That prosecution of an appeal hereunder shall not stay proceedings
in the district court unless the district judge or the Court of Appeals
or a judge thereof shall so order.

COMMITTEE COMMENTARY

The certification ruling is often the critical ruling in an action filed as a
class action. If denied, the individual plaintiff must abandon his efforts
to represent the alleged class or incur expenses wholly disproportionate
to his individual recovery in order (0 secure appellste review of the
certification ruting. If, s often happens, the individus! plaintiff is
uawilling to incur such an expense, the case is dismissed and the
certification ruling is never reviewed. Moreover, if the plaintiff persev-
eres and is ultimately successful on appeal of the certification decision
postponement of appeliate review of the certification ruling raises the
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spectre of “one way intervention.” Conversely, if class certification is
errcncously granted, a defendant {aces potentially ruinous liability afad
may be forced to settle & case rather than run the ecenomic risk of tngl
in order to secure review of the certification ruling. The unique public
importance of properly instituted class actions justifies a special provi-
sion for interlocutory review of this eritical ruling.

The Committee is cognizant of the arguments against interlocutory
review and the risk of delay or abuse. Its recommendation includes
significant protection against such tactics. Under its proposal, appellate
review is available only by leave of the Court of Appesls promptly
sought. Proceedings in the district court are not stayed by the applica-
tion for, or prosecution of, such an interlocutory appeal unless the
district judge, the Court of Appeals, or a judge thereof 30 orders. These
safeguards, coupled with the provisions of 28 US.C. § 1927 FR.Civ.P.7
and F.R.A.P. 38, augmented by the inherent power of both the t.‘mi and
appellate courts, are ample detervents against abusive resort to interloc-
utory review. _

‘The Committee anticipates that orders permitting such interlocutory
review will be rare. Nevertheless, the potential for immediate appeliate
review will encourage complianice with the certification procedure :'nd
will afford an opportunity for the prompt correction of error with
resulting fitigation economies.
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Rule 23. Class Actions

1 (a) Prerequisites to a Class Action. One or more members of a class may sue

2 or be sued as representative parties on bebalf of all only if (1) the class is so numerous

3 tbat joinder of all members is impracticable, (2) there are questions of law or fact

4 cormupon 10 the class, (3) the claims or defsnses of the representative parties are
- § typical of the claims or defenses of the class, and (4) the representative parties will

6 fairly,-==d adecuately,_and willinelv protect the interests of the class.

7 (b) Class Ac.tions Maintainable. An action may be maintained as a class aczidn

8 if the prerequisites of subdivision (a) are satisfied, and in addition the court finds that

9 a ¢lass action Is superior to other available methods for the fair and efficiert adiudicarion
10 of tlie conroverse._The marters pertinent to this finding include:
11 ' (1) '_:he extent 1o which the prosecution of separate actions by or against
12 individual members of the class wewld-creates a risk of (A) inconsistent or
13 varying adjudications with respect to individual-members of the class which
14 would establish incompatible standards of conduct for the party opposing the
15 class, or (B) adjudications with respect to indivtéuetmembers of the class which
16 would as a practical marter be dispositive of the interests of the other members
17 not parties to the adjudications or substantially impair or impede their ﬁbﬂity to
18 -protccz their interests; es

19

asarsasata-fealifie exent 10

21 which the relief sought would take the form of injunctive relief or correspoading

. ) 22 declaratory relief with respact to the class as a whole; e+

A
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(3) the—coun—finds—thet-the extent 10 which guestions of law or fz¢

common o the members of the class predominate over any questions affecting

only individual members

(&%) the interest of members of the class in individually controlling the

nrosecution or gcfcnsc of separate actions;

(B3) the extent and nature of any litigation concerning the controversy
already commenced by or against members of the class;

(€8) the desirability or undesirability of concentrating the litigation of th
claims in the particular forum; gnd_

(B7) the difficulties likely to be encountered in the management of a class

action_that will be eliminated or sienificantlv reduced if the conmoversv is

cdiudicated bv other available means,

(¢) Determination by Order Whether Class Action to be Maintained; Notice

gnd Membership in_Class; Judgment; Actions Conducted Partially as Class Actions;

Multiple Classes and Subclasses.

(1) As soon as practicable after the commencement of an action brought

as a class action, the court shall determine by order whether and wirh respect 1o

whaet claims or fssues: it is 10 be so maintained. An order under this subdivision

r=2v be conditional, and may be altersd or amended bafors the decision on the

marits,

(2) ;a—ﬁ-w.l—e}a»ﬁﬁ—_._ When orde.-'ir:uhar gn action %maintaincd as a claes




n wn wn w
W N G 2

in
Oh

acrion under-subdiision-tbay this rule, the court shall direct that ngrice be «ivn

10 the membess-of-the-class under subdivision (d)(2) -the-best-Retieapreesesbls

esunsek iicluding the court’s determinagtion whether, when how_and under what

condifions purerive members mav elect 10 be excluded from. or included in the

class. The marmners perrinent 1o this determingron will grdinarih_inelude: (4) the

nature of the controversy and the reiief sought: (B) the extent and narure of anv

‘member’s iniurv_or liabiliv: (C) the interest of the parv _opposing the class in

securing a final resolurion of the marters in conmoversy: and (D) the inefficiersy or

impracticaliv of separarelv maintained acrions 1o resolve the controversy.  Hren

approoriare. exclusion mav be conditioned upon a prohibirion against instimcizn gr

maintenance of a separare gcrion on some or all of the marrers in controversy i the

class acrion or a prohibidon agamst .se in a separarelv maintained acrion of gnv

. -3 3 . . . 4
judgmen:trendered in favor of the class from which exclusion {5 soughr cwd

inclusion mav be condirioned upon bearing a fair share of the expense of lifzz==n

incurred by the representative paries.

(3) Thejudgmentin an action ¢rdered maintained as a class actionwadas

L

Y



of the class or have as a condition to exzlusion gereed to be bound by the judyment,

(4) When appropriate &% an action may be brought or grdered

mazintained as a class action (4) witk respect to particular glaims or issues, or (B)

r
- by or azainst mulriple classes or subclasses. Each class or subclass must senzratel

seristv the reguirements of this rule excent for subdivision (g)(]).—e-lass—rmav-be

a n . + A LN

gt saghel o
(d) Orders in Conduct of Actions. In the conduct of actions to which this rule
applies, the court may make appropriate orders: (1) determining the course of

proceedings or prescribing measures to prevent undue repetition or complication in

the presentation of evidence or argument_including pre-certification determinarion of

@ morion mzde by anv parrv pursugnt to Rules 12 or 56 if the court concludes thar such

¢ determingrion will promote the fair and eficient adiudication of the contoversy end will

nor cause undue delgv; (2) requiring, for the protecion of the members of the ¢izss or

otherwise for the fair conduct of the actiox, that notice be given in such manna: 25 the

court may direct to some or all of the mambers of any step in the acion, or of ihe

Oh LY TS

roposed exieat of the judgment, or of th2 opportunity of members to signify whetker
prop jucgm Ealiy

tney consider tba represeniation fair anc zdaquate. 1o intervene and prasent ¢izims or



dafenses, or otherwise 1o come into the aciion. crto b 23 from fize gizzzy ()

+ +

imposing conditions on the representative parties, class = z—bers, or ea-intervenors; .

(4) requiring that the pleadings be amended to eliminate iz:-2from allegations as to
representation 65 absent persons, and that the action procézd accordingly; (5) dzaling
with similar procedural matters. The orders may be combined with an order under
Rule 16, and may be altered or amended 2s may be desirable from time to tme.
(e) Dismissal or Compromise. An eltese-action filed as a class acrion shzll not,

before ti:e court’s ruling under subdivision {¢}(1), be dismissed or compromised without

the approval of the court

ordered meintained as a ¢lass acrion shall notr be dismissed or compromised wirhout the

carravel of the court znd nerice of the pronosed disrmissol or compromise shall be given

.

to_some or all members of the class in such manner as the court directs.

(f} Interlocutorv Appeals. A Court of Appeals mav permir an appeal to be 1aken

from an order of a district court granting or denvine a reauest for class acrion cerrificarion

under this rule if gpplicarion is made to it within ten davs after enrrv of such order.

Prosecurion of an appeal hereunder shall not stav proceedings in the dismrict court unless

the dismict iudee or the Court of Appeals. or a judge thereof. shall so order.

COMMITTEE NOTES

PURrose of REVISION. As initially adopted, Rule 23 defined class actions as “irua.”

L LTy

“hybnd.” or “spurious” according to tbe abstract nature of the rights involved. The 1938
revision created a new tripartite classification in subdivision (b). 2nd then 2stablished diffaran:

-

provisions relating to notice and exclusionary rights based on that classification. Fes (2)(3)
class actions, the rule mandated "individual notice 10 all mambers who can be iden:ifizd

through reascnable effort” and a right by class membess 1o “opt-out” of the class. For (2)(1)
and (0)(3) class actions. bowever, the rule did 2ot by it t2rms mandate any notics 12 siass

e mewm

*



members, and was generally viewed as not p:::':mumg any exclusion of class members. This
structure has {requently resulted in time-consuming and lengtby procedural battles either
because the operative facts did not fit neatly into any one cf the three categories, or because
more than one category could apply and the selection of ths proper classification would bave
a major impact on the practicaliry of the case proceeding 25 a class action.

In the revision the separate provisions of former subdivisions (p)(1), ()(2), and (8)(3)

are combined and treated as pertinent factors in deciding "whether a class action is sup....

to other available methods for the fair and efficient adjudication of the controversy.” Taois
becor: es tha critical question, without regard to whether, uzder the former language, the case
would have been viewed as bcing brought under (b)(1), (0)(2), or (b)}(3). Use of 2 uzitary
standard, once the prereguisites of subdivision (a) are satisfed, is the approach takez by the
National Conference of Commissioners on Uniform State Laws and adopted in several statas,

Questisns regarding notice and exclusionary rghts ramain important in class aztisas--
and, indesd. may be critical to due process. Urdet the revision, however, these quest.c-.s are
cnes that should be addressed on their own merits, given t=2 needs and circumstances of the
case and without being tied artificially to the particular clzssification of the class actioz.

As revised, the rule will afford some greater oppertunity for use of class actions in
appropriate cases notwithstanding the existence of claims for individual damages and injuzies--
at least for some issues und2r subdivision (c)(#){(A), if not {ar the resojution of the individual
damage claims themselves. The revision is not however 2 tngualilied license for centifization
of a class whenever there are numerous injuries ansing from a commeon or simiiar nuclzus of
facis. nor does the rule attempt to establish 2 system for “Juid recovery” or “class rezcvery”
of damages. Such questions are ones for furimzr case law development

SuBpIvision (3). Subdivision (a)(4) is re”:c2d to explicitly require that a proposed class
representative be willing to undertake the responsibilities inherent in such representation on
behalf of the class members. Before ordering a class action when not requested by those who
would beccme the class representatives, the count must determine that the parties to be
appointed as representatives are willing to accept such responsibilities,

SusDIVISION (b). ‘As noted, subdivision (b) has beza substantially reorganized. One
element, drawn from former subdivision (b)(3), is rmade the controlling issue; namely, whether
a class action is superior to other available methods for the fair and efficient adjudication of
the controversy. The other provisions of former subdivision (b) become factors o be
considered in making this uitimate determination. Of course, thers is no requirement that all
of these factors be present before a class action may be ordered, nor is this list intendzd to
be exclusive of other factors that in 2 particular case may bear on the superiority of 2 class
action when compared to other available metheds for resciving the controversy.

Factor (7)--the comsideration of the difficulties !Xely to be encountered in ke

ana wnphw

management of a class action--is revised by adding a clause 13 c":phasxzc that such diffzutiies

should be assessed not in the abstract, but rather in comparison to those that would be
encountered with individually prosecuted actioss,

Stepnvision (c). Former paramph () cf this subdivision centained the provisicas for
notice and exclusion in (b)(3) class actions. Undser the revision the provisions relating 1o
nouc 2pply to all types of class actions; but the type and extent of notice is to be determ =ined

in accordancs with subdivision (d)(2). The provisions reizing to exclusion are likewiss =ade
zpplicable to ali class actions, but with ﬂc\ao::.:} {3t the ccum to determine whether, whan. and

frwrss mishd

how putative class members should be allowed 10 exciuzz thamseives from the class. Tae
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court may also imposc appropriate conditions on such "opt-out. 1, in some cases, requize
that a putative class member "opt-in” in order to be treated as a ... :mber of the class. .

* ®

The potential for class members 1o exclude themseives from many class action remains
a primary consideration for the court in determining whether to allow a case to proceed as 2
class action, both to assure due process and in recognition of individual preferences. Evenin
the most compelling situation for not allowing exclusion--the fact pattern described io
subdivision (b)(1)(A)--a petson might nevertheless be allowed to be excluded from the class
if, as a condition, the person agreed to be bound by the outcome of the class action. The

. opportueity for imposition of appropriate conditions on the privilege of exclusion enazles the

cour: to avoid the unfairpess that resulted when a putative class member elected to exclude
itseif from the class action in order 10 take advantage of collatera! estoppel if the class action
was resolved favorably to the class while not being bound by an uniavorable resukt.

Rarely should a court impose an "opt-in® requirement for membership in a class. There
are, however, situations in which such a reguirament may be desirable to avoid potential due
process probiems, such as with scme defendant classes or in'cases when it may be impossible
or impractical to give meaningful notice of the class action to all putative members of the class.

The revision to subdivision (c)(4) is intended to eliminate the problem when a class
action with several subclasses should be certified, but one or more of the subclasses may not
indepeadently satisfy the "numerosity” requirement.

Under paragraph (4), some claims or issues may be certified for resolution as a class |
aztiza, while other claims or issues are not so certified. For example, in some mass tert:)
situations it may be appropriate 1o certify as a class action issues relating 1o the defendants'
culzatility and general causation, while leaving issues relating to specific causation, damages, -
and contributory negligence for resolution through individual lawsuits brought by members of ¥
the class. Since the entirety of the class representative’s claim will be before the court, there I
is a "case or controversy” justifying exercise of the court's jurisdiction; and the rule is intended
to eliminate the problems that migh: ctherwise arise based on the splitting of 2 cause of -

-action.

SuBpmvisioN (d). The former rule generated uncertainty concerning the appropriate
order of proceeding when a motion addressed to the merits of claims or defenses is submitted
prior to a decision on whether a class should be centified. The revision provides the court with
discretion to address a Rule 12 or Rule 56 mation in advance of a certification decision when
this will promote the fair and efficient adjudication of the controversy.

Inclusion in former subdivision (¢)(2) of detailed requirements for notice in (b)(3)
actions sometimes placed unnecessary barniers to formaticn of a class, as well as masked the
desirability, if not need, for notice in (b)(1) and (b)(2) acuons. Even if not required for due
process, some form of notice to class members should be regarded as desirable in virtually all
class actions. Revised subdivision (d)(2) takes on added importance in light of the revision of
subdivision (¢)(2). Subdivision (d)(2) contemplates that some form of notice to class membars
sbould be given in virtually all class actions. The particular form of notice, however, in a given
case is committed to the sound discretion ol the court, keeping in mind the requirements of
due process.

SuspnvisioN (e). Toere are sound reasoxs for requiring judicial approval of proposals

10 dismiss or compromise an action filed or ordersd maintained as a class action. The reasons
for regquining netice of such a propesal to members of a putative class are significantly less

cempeiiing. Despite the iznguage of the fermer rule, courts have racognizad the proprizny of

- ot
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a judicially supenvised precertification dismissal or compromise without requiring notize to
putative class members. E.g, Shelton v. Pargo, 582 F.2d 1293 (4th Cir. 1978). The revision
adopts that approach. I circumstances warrant, the court has ample authority to direct notice
10 some or all putative class members pursuant to the provisions of subdivision (d).

SuspmvisioN (). The certification ruling is often the crucial ruling in a case fled as a
class action. If denied, the plaintiff,:in order to secure appellate review, may have to incur
expenses wholly disproportionate to any individual recovery. If the plaintiff ultimately prevails
cn an appeal cf the certification dezision, postponement of the appellate decision raises the
specter of "one way intervention.” Conversely, if class eertification is erroneously granted, a

efendant may be forced to settle rather than run the risk of potential ruinous Hability of a
class-wide judgment in order to secure review of the certification decision. These
consequences, as well as the unique public interest in properly certified class actiors, justidy
a special procedure allowing early review of this critical ruling.

Rezognizing the disruption that can be caused by piecemeal reviews, the revision
centains provisions 10 minirnize the risk of delay and abuse. Review will be available cnly by
leave of the court of 2ppeals promptly sought, and proceedings in the district court with
respect to other aspects of the case are not stayed by the prosecution of such an appeazl unless
the district court or court of appeals so orders. As authorized by 28 U.S.C. § 2072(c), the rule
has the effect of permitting the appellate court to treat as final for purposes of 28 US.C. §
1291 an otherwise conditional and intericeutory order.

It is anticipated that orders permiiting immediate appellate review wiil be rare.
Nevertheless, the potential for this review should encourage compliance with the carification
rrozedures and afiord an opportunity for prompt correction of error.
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THE RULE 23 SUB~-COMMITTEE PRELIMINARY REPORT TO
THE COMMITTEE ON CLASS ACTIONS AND DERIVATIVE
SUITS CONCERNING PROPOSED CHANGES TO RULE 23

OF THE FEDERAL RULES OF CIVIL PROCEDURE

October 16, 1991

I. INTRODUCTION

| In July, 1991, Roberta D. Liebenberg, co-chair of the
Sectlon on thxgat;on s Committee on Class Actions and Derivative
Suits, appoxnted a Sub-Committee to examine a proposal to amend
Rule 23 of the Federal Rules. of Civil Procedure ("Rule 23" or "the
Rule"). The proposal is attached hereto as Exhibit A. The Sub-
Committee has six members: Jeffrey J. Greenbaum, Newark, NJ; Alice
§. Johnston, Pittsburgh, PA; Garrard R. Beeney, New York, NY; Joel
M. Leifer, New York, NY; Lewis H. Lazarus, Wilmingyton, DE and
Elizabeth M. McGeever, Wilmington, DE. This is the Sub-Committee's
preliminary report on the proposed Rule changes.

- Two points should be stressed at the outset. First, the
proposad Rule change is still very much in infancy form. It has
not yet been considered by the Advisory Committee on Civil Rules.
The Advisory Committee's next meeting is in November, 19%1. It may
consider the proposal at that time. We are informed that no
definitive action will be taken at that time on the proposal.
Second, we have had only a short time to study the proposed changes
to Rule 23. Accordingly, this report is preliminary in nature.
Further study and evaluation is necessary before any definitive
conclusions can be reached as to the desirability of the changes

proposed or of any other changes to Rule 23.
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II. BACKGROUND OF THE PROPOSED RULE CHANGE

Apart from some technical amendments in 1987, no
substantive changes have been made to Rule 23 since 1966. We
understand that the proposed draft resulted from two concerns.
First, in March, 1991, an Ad Hoc Committee on Asbestos Litigation
recommended that Rule 23 be examined in light of the experience of
' the Federal Judiciary with problems in the management of asbestos
litigation.”™ 1In particular, the courts are being asked to certify
class actions in asbestos cases, notwithstanding commentary to the
1966 amendments which states:

A "mass accident" resulting in injuries to

numerous persons is ordinarily not appropriate

for a class action because of the likelihood

that significant questions, not only of

damages, but of liability and defenses of

liability, would be present affecting the

individuals in different ways. In these

circumstances an action conducted nominally as

a class action would degenerate in practice

into multiple lawsuits separately tried.
See 1966 Amendments, Commentary to Sub-Division{b)(3) of Rule 23.
Second, after 25 yéars of experience with the Rule, it appears the
time is right to review whether improvements might be made in light
of that experience. Over the years concerns have been raised
regarding the tri-partite classification system and the notice and
exclusion aspects of Rule 23. 1In July, 1985 the House of Delegates

of the American Bar Association authorized the Section of

Litigation to transmit a "Report and Recommendations of The Special

"

The Ad Hoc Committee on Asbestos Litigation is a committee
of federal judges appointed in September, 1590. 1Its Report to the
Judicial Conference is attached hereto as Exhibit B.

2
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Committee on Class Action Improvements” to the Advisory Committee
on Civil Rules of the Judicial Conference of the United States,
without either approving or disapproving the recommendations in the
report. A copy of the Litigation Section's 1985 report, known as
the Flegal Repért for the Reporter, Frank F. Flegal, Esquire, is
attached as Exhibit C hereto. The Advisory Committee did not take
any formal action on the recommendations in the Flegal Report. We
understand that the Advisory Committee believed it wiser to
accumulate additional experience before recommending changes to
Rule 23.

It is against this background that we have undertaken to

review the proposed draft.

IIT. RISCUSSION

The Sub-Committee recognizes that the draft is very
preliminary and that the commentary is not as extensive as it woﬁld
be if the proposal were at a more advanced stage. Because of this
the Sub-Committee experienced some difficulty in evaluating the
proposed draft and understanding the reasons behind the proposed
changes. In particular, we noted the absence of a section in the
draft commentary explaining the "difficulties with the current
rule” by reference to particular cases. See by contrast the
Commentary to the 1366 Amendment to Rule 23. The Sub-Committee
believes that any proposal which fundamentally changes Federal
class action procedure should be accompanied by a specific

discussion of the problems under the current Rule, including



concrete examples supported by case law. In addition, some members
of the Sub-Committee who were inclined to support some modification
in the Rule nonetheless expressed concern fﬁat in an effort to
address problems which have been encountered in the "massive tort"®
cases, changes would be made which would affect all other types of
class actions.

Despite these concerns, the Sub-Committee has attempted

to evaluate the draft by examining its overall effects on the-

prosecution and defense of class actions. In so doing, we simply
have not had the time to review and to analy:ze ﬁhe proposed changes
with the deliberation that such substantive changes would warrant.
In xeviéwing the proposed changes, we have attempted to balance the
varying competing interests underlying cer-ification issues.

The Sub-Committee tentatively agreed on the desirability
of certain changes while deferring judgment on certain others as
summarized below. For organizational purposes we have broken down
the propesed changes into the following ten categories:

A. The elimination of the (b)(1), (b)(2), (b)(3)
categories in favor of a unitary standard.

B. Empowering the court to certify ‘“"claims" or
"issues" for class treatment.

c. Enlarging the power of the court to impose
conditions upen class membership.

D. Excluding sub-classes from having to meet
independently the numerosity regquirement.

E. Permitting pre-certification determination of
motions made by any party pursuant to Rules 12 or
56.

4
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F. Permitting the court to dismiss an action prior to
class determination upon court approval and without
notice to the class.

G. The mandatory notice provision.

H. Interlocutory appeal.

I. Requiring the named representative
to serve "willingly".

J. Permitting the court to reguire class members
to bear a share of the financial burden.

A specific discussion of these topics follows.

A. The Unitary Standard Seems Preferable to the
c b(1l, bi(2) i b(3) C] L £3 :

The Sub-Committee believes that the current tri-partite
classification is unduly rigid. 1In the Sub-Committee's view, some:
actions do not neatly fit any of the categories, vyet once
gigeonholéd a host of notice and exclusion rules apply. Although
the Sub-Committee has some concern that the draft proposal provides
very broad discretion to the trial judge, the Sub-Committee
believes that the policies underlying the class action rule are
better served by a unitary standard. The Sub-Committee believes it
is sensible to treat the issues of notice and exclusionary rights
on their merits rather than tying them artificially to the
particular classification.

B. ces . " c n "

Although the Sub-Committee is uncertain as to the
intended distinction between "claims" and "issues", we agree that
the concept of pérmitting a court flexibility to certify a portion

of an action for class treatment is appropriate. At the same time,



at least one member expressed concern that permitting a court to
certify “claims" not be converted into an enlargement of a court's
jurisdiction where the parties on whose behalf the claim is
asserted would otherwise not be subject to the court's
jurisdiction.

C. Enlarging The Power of the Court to

The Sub-Committee believes that Rule 23 should expressly
permit trial judges to impose conditions on class membership as may
be appropriate on a case by case basis. In the Sub—Committee's
view, both judicial economy and considerations of fairness dictate
this conclusion. Thus, in certain circumstancés, courts should be
able to prevent a person who wishes to be excluded from the class
from takin: advantage of the res judicata or collateral estoppel
effect of a favorable judgment or ruling. This prevents a putative
class member from reguesting exclusion without penalty if the
action is unfavorable to the class while waiting to take advantage
of a favorable result. The Sub-Committee believes, however, that
further study is required as to the desirability of permitting

courts to regquire class members to "opt in" to the class.

D. Excluding Sub-Classes From Having to Meet

The Sub-Committee believes that considerations of
judicial economy require a court to be able to certify a sub-class
even when that sub-class does not independently satisfy the
numerosity requirement. Were this noﬁ the case, one court would

not be able to dispose of all matters arising out of a common



course of conduct if a small number of persons were somewhat
differently affected by the same course of unlawful conduct. The
Sub-Committee believes that this change should be limited to "sub-
classes® and should not include "classes” as is presently suggested
by the language of (c)(4)(B) on the proposed draft.

E. Permitting Pre-Certificaﬁion Determination

of Motions Made by any Party Pursuant to
Rules 12 and S&

The Sub-Committee dgrees with the Flegal Report that “in

an appropriate case preacertification‘decision of a merits motion,
whether made by a plaintiff or a defendant, may advance a “"speedy
and inexpensive" resolution of the controversy or significantly
inform a certification ruling." See Exhibit C at 209. Also, this
is often the practice of the cou.ts under the current Rule.

F. Permitting the Court to Dismiss an Action
Prior to Class Determination Upon Court

Approval and Without Notice to the Class

The Sub-Committee concurs in the reasoning of the Flegal
Report that while sound reasons exist for requiring court approval
of dismissal or compromise of a class action, the arguments in
favor of mandatory notice to a putative class are less convincing.
The policy of favoring the compromise and settlement of disputed
actions may be frustrated where a settlement is delayed or its cost
increased by the requirement of notice and possibly a hearing.
Further, the Sub-Committee recognizes that in some cases notice may
be appropriate. 1In such cases the court should have the discretion
pursuant to sub-division {d) to direct notice to some or all class

members.



G. Mandatory Notice of Class Certification

The proposed draft requires that "when ordering that an
action be maintained as a class action unéef“this rule, the court
shall direct.that notice be given.” A majority of the Sub-
Commitiee believes that mandatory notice may go hand in hand with
the unitary standard.™ Further study of the interrelationships
between mandatory notice and the other proposed changes is
necessary. Among other things, the Sub-Committee is concerned
" about the broad discretion that the proposed change gives courts in
light of the important due prcceés issues at stake. In addition,
a consequence of méndatory notice.may be an increase in litigation
as to the adequacy of the notice.

H. Interlocutory Appeal

The Sub-Committee recognizes that a class action
certification decision is often detexrminative of the future course
of litigation. Thus, as noted in the Flegal Report, individual
plaintiffs often abandon their efforts if certification is denied
rather than incur expenses disproportionate to their individual
recovery to secure appellate review. Id. at 210. From the
defendant's perspective an erroneously granted certification motion
may lead to settlement unrelated to the merits simply to avoid an
adverse liability determination with a greatly increased damage
exposure. See Exhibit C at 211. While the Sub-Committee generally

concurs in the conclusion of the Flegal Report that a change is

L2

Two members questioned the desirability of regquired
mandatory notices in all class actions regardless of the nature of
-the case and the relief sought.



desirable, we remain uncertain as to (1) whether the change should
be accomplished by rule or by statute and (2) Whether standards for
appellate review should be articulated or discretion left entirely

to the Court of Appeals.

I. Requiring the Named Representative-
to Serve “Willingly®

The Sub-Committee believes that while it is desirable for

a plaintiff who would seek certification as a class representative
to do so "willingly," it nonetheless appears that this concept is
included within the'adequacy requirement already contained in the
Rule. The Sub-Committee is unclear over the intended effect of
such a provision on the ability to sue a defendant class.

J. Permitting the Court to Require Class Members

The proposal would give courts discretion to condition
class membership upon sharing the financial burden of the
prosecution of the action. A comparable provision was not included
in the Flegal Report. Section 17 of the Uniform Model Class
Actions Rule provides that if the costs of the .action cannot
reasonably and fairly be defrayed by the representative parties,
the court may by order authorize and control the solicitation and
expenditure of veoluntary contributions from class members. The
Sub-Committee believes that additional study is required on the
‘cost sharing issue, including a clearer statement of how the

current practice has been adversely affected by its absence.



Iv. CONCLUSION .

As noted at the outset and throughout this report, the
Sub-Committee believes that further study is;necessary before any
definitive conclusions can be reached with respect to the proposed
changes to Rule 23. All of the members of the Sub-Committee are
interegted in further reviewing the proposed changes as well as any
changes that may be recommended by the Advisory Committee.
Accordingly, subject to the approval of the Committee, the Sub-
Committee proposes that it remain extant and continue to review and
to comment on any prbpcsals made by the Advisory Committee with

respect to Rule 23.

LL193004 .oam
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§6th ORECON LEGISLATIVE ASSEMBLY-199! Reguiar Session

A-Engrossed
Senate Bill 1008

Ordered by the Senate April 11
Including Senate Amendments dated April 11

Sponsored by COMMITTEE ON JUDICIARY (at the request of Phil Goldsmith, Attorney at Law)

SUMMARY

The following summary is not prepared by the sponsors of the measure and is not a part of the body thereof subject
to consideration by the Legisiative Assembly. It is an editor's briel statement of the essential features of the

measure,

Creates presumgtion that class member's share of recovery in class action is abandoned and
subject to custody of state if certain conditions are met and if class member cannot be located or
identificd within time set by court, or if class member does not negotiate check or other instrument
for amount of recovery within time set by court. Allows Administrator of State Lands to waive
record keeping procedures for holders of certain unclaimed property.

A BILL FOR AN ACT
Relating to recoveries in class actions.
Be It Enacted by the People of the State of Oregon:

SECTION 1. Section 2 of this Act is added to and made a part of ORS 98.308 1o 98.314.

SECTION 2. (1} In any class action that resuits in a money judgment in favor of the class, an
individual class member's share of the recovery is presumed to be abandoned and subject to the
custody of the state under ORS 98.302 to 98.436 if one or more of the conditions of ORS 98.304 (1)
to (5) are satisfied and:

{a) The c¢lass member cannot be located or identified within the time permitted by court order;
oar

{b} The check or other instrument for the class member's share of the recovery is not negotiated
within the time permitted by the court order. )

{2) Notwithstanding ORS 98,352 (4), a person holding unclaimed property of the type described '
in subsection {1) of this section shail make the report required by ORS 98.352 within 60 days afler
the expiration of the time allowed in the court order for locating or identilying class members, or
within 60 days afler the expiration of the time allowed in the court order for negotiating checks or
other instruments reflecting a class member's share of the recovery, whichever is later. The admin-
istrator nced not publish notice for reports under this section until the next regularly scheduled
date under ORS 98.356. ‘

{3) Any person holding unclaimed property of the type described in subsection (1) of this section
is not requircd to comply with ORS 98,352 (5) if the person has complied with all court orders in the
class action regarding notice and payment of claims to class members,

(4) The administrator may waive the record keeping requirements of ORS 98.354 (1) for holders
of unclaimed property of the type described in subsection (1) of this section, except that the director
shall require those holders to keep records sufficient to enable the administrator to identily the
owners of the property.

(5) Notwithstanding ORS 98.356, the nd'ministrator may eiect not to follow part or all of the

NOTE: Matter in botd face in an amended section is new; matter [itafic and bracketed] is existing law to be omitted



SENATE MEASURES S-183

4-§ Work Session held.

43 Recommendation: Do pass.
Second reading. .
4.8 Carried over to 04-09 by unanimous consent.
4 Third reading. Carried by Brockman. Passed.

Aves, 29 ~Excused, 1-Dufl,
4-30(H)  First reading. Referred to Speaker's desk.

4-12 Referred to Judiciary with subsequent referral to Ways
and Means,

56 Public Hearing and Work Session held,

5-10 Work Session ﬁaeld. .

515 Recommendation: Do pass

Referred to Ways and Means by prior reference,
624 Public Hearing and Work Session held,
G-26 Recommendation: Do pass,
Hules suspended. Sccond reading.
G-27 Third reading. Carried by Jones, D.E., Passed.
Ayes, 46 ~-Excused for business of the House, 14--Baum,
Baunan, Brian, Ciarno, Johnsen, R, dJonves, D.
Mason, Miller, Minnis, Parks, Shiprack, Sunseri,
Van Vliet, Whitty.
7-1(8) President signed.
7-3(i;  Speaker signed.
8:3(8) © Governor signed.
Chapter 782, 1991 Laws,
Effective date, September 29, 1991,

Specifies thal Attorney General, deputy atiornevs general
and assistants may provide pro bono legal services,

5B 1007 By COMMITTEE ON JUDICIARY (at the request
of Senator Jouyce Cohen) -- Relating to the lottery.

3-15(8)  Introduction and first reading. Referred to President’s

desk.
319 Ref&e;rpd to Trade and Economic Development, then Ju-
iciary.
6-30 In conumnitiee upon adjournment.

Requires Oregon State Lotiery Commission to limit to two
‘aximum number of video game devices allowed on premises
erating devices under comnission authority. Prohibits keeping
such devices if not authorized by commission. Provides maximum
penaity of five years’ imprisonment or $100,006 fine, or both for
violation.

SB 1008 By COMMITTEE ON JUDICIARY {(at the request
of Phil Geldsmith, Attorney at Law) -- Relating to
recoveries in class actions. ‘

31HS) Introduction and first reading. Referred to President’s

dosk,
320 Referred to Judiciary,
41 Public Hearing held.
15 Waork Session p}xcld.
411 Rcc:n;mcu;dation: Do pass with amendments. (Printed
-Eng. :
+12 Second reading.
113 Third reading. Carricd by Cohen. Passed.
Aves, 26 --Excused, 4-Bradbury, Gold, Jdolin, Smith,
+16(H)}  First reading. Referred to Speaker’s desk.
17 Referred 10 Judiciary.
330 In conmittee upon adjournment.

Creates presumption thai class member's share of recovery
n class action is abandoved and subject to custody of state il
:erlain conditions are met and if class member cannot be located
w identified within time set by court, or if ciass member does
ot negotiate check or other instrument for amount of recovery
vithin time set by court. Allows Administrator of State Lunds
o waive record keeping procedures for holders of certain
ineclaimed property.

5B 1008 By COMMITTEE ON JUDICIARY - Relating to
inmates; appropriating money.

8(8) ‘ijmrfducticn and first reading. Referred to President’s
esk.

3.20 Referred to Juditiary, then Ways and Means.
6-30 in comtmittee upon adjournment.

Fstablishes personal visits at penal and correctional insti-
tutions. Defines "personal visit™ and related torms.

Exempts state officials and employees from liability for in.
juries caused by participants of visit.

Establishes Personal Visit Account in State Treasury.

Appropriates nioneys from account to Departitent of Cor-
rections for purposes of Acl.

8D 1010 By Senator SPRINGER (at the request of Oregon
State Public Interest Research Group (OSPIRG)) -
Relating to household hazardous products.

3-19(%) Inui:niuction and first reading. Reforred to President's
desk.

32 Heferred to Agriculture and Naturad ltesources.

48 Public Hearing held.

§-22 Work Session held.

4-30 Recommendation: Do pass with amendments and be re.

ferred to Wavs and Means, (Printed A-Eng)
Referred to Ways and Means by order of the President.
6-30 In committee upon adjournment.

[Requires Department of Environmental Quality and State
Depariment of Agriculture to develop programs to require labeling
and distribution of consunmcr information about harardous house
hold producis, pesticides and commercial fertilizers. Imposes civil
penalties for fatlure to label or provide information.|

Requires Departnient of Environmental Quality and
State Department of Agriculture to make information about
household hazardous products available to retailers. Speci-
fies that retailers shall be responsible for distributing in-
formation to consumers.

Exempts certain nonprescription drugs from definition
of household hazardous products.

Requires retail establishments to display designated
shelf signs in immediate vicinity of household hazardous
products.

Imposes eivil penalty for violations.

SB 1011 By COMMITTEE ON AGRICULTURE AND NA.
TURAL RESOURCES .- Relating to urban plan-

ning.

3.15(8) lintrkoductinn and first reading. Referred 1o President's
desk.

319 Referred to Agriculture and Natural Resources.

4.24 Public Hearing held.
513 Work Session held.

523 Recommendation: Do pass with amendments.  (P'rinted
A-Eng)

5-24 Second reading.

327 Made a Special Order of Business by unanimous con-
sent.

Third reading. Carried by Cohen. Passed.
Aves, 27 -Excused, )-Grensky, Attending Legislative
Business, 2---Fawbush, Yih.
52710 First reading. Referred to Speaker's desk.
328 Referred to Environment and Fnergy.
6-30 In committce upon adjournment.

[Directs Land Conservation and Development Commission (o
require local governments lo insure commercial and residential
zoning at density appropriate 1o maximum use of mass transil in
vicinity of mass transit slations. Specifies further requirements of
local governnents.|

|Directs commission to report fo Joint Legislative Committee
on Land Use on progress in carrying out provisions of Act]

Directs Land Conservation and Development Commis.
sion to adopt rules that require local governments to im-
plement specified integrated urban planning policies.
Directs metropolitan areas with population in excess of one
million to adopt planning requirements to increase effec.
tiveness of existing and future light rail transit facilities.

.
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A-Eng. SB 1008

procedures provided in ORS 58.358 if ‘
{2) The unclaimed property is of the typedescribed in subsection (1} of this section; and
{b) In the judgment of the administrator, the procedures provided in ORS 98.356 would substan.
tially duplicate location efforts made in the class action and would not materially increase the
chances of locating owners of the abandoned property. ’

{21



Norma Prulus
STATE SUPERINTENDENT OF PUBLIC INSTRUCTION

June 5, 1991

JUN 06 1991

The Honorable Randy Miller
Chairman

House Judiciary Committee
H~-388 State Capitol

Salem, Oregon 87310

Dear Randy:

I am writing to ask that you schedule Senate Bill
1008 for a hearing and work session. Senate Bill 1008 would
create a presumption that unclaimed judgments in class
action litigation would be treated as abandoned property.
As such, the monies would acerue to the Common School Fund.
There was no opposition to the bill in the Senate Judiciary
Committee, and the measure passed the Senate unanimously.

1 realize.that time is getting late in the session
and that scheduling is very difficult. However, I believe
that any bill we can enact that will enhance the Common

School Fund is well worth the effort as we struggle to find
resources for our schools.

1f you are able to schedule the bill, could you
please have your staff contact Greg or me?

Thank you.

Sincerely,

700 Pringle Parkway SE, Salem, Oregon 97310.0290 ¢ (503)378.3573 » Fax (503)373-7968



On

DIVISION OF
STATE LANDS

. March 2%, 19%1 STATE LAND BOARD
: BARBARA ROBERTS
Governor
PHIL KEISLING
g:g;tgrzigyce Cohen | Secretary of State
. ' ANTHONY MEEKER
State Capitol State Treasurer

Salem, OR 97310 ;

RE: SB 1008
Dear Senator Cohen:

SB 1008 was proposed by Phil Goldsmith, an attorney in
private practice, but it will have a2 positive impact on
unclaimed property received by The Division of State
Lands. However, the impact is not possible to estimate.

We are pleased that Mr. Goldsmith proposed this
legislation. If enacted, it will amend the unclaimed
property statute to include assets recovered on behalf of
members of class action suits. Presently, the statute
does not specifically address this situation.

The Division of State Lands is supportive of this
legislation,

Sincerely,

Marcella Easly, Manager
Trust Property Section

ME/ame

CC Sen. Jim Hill
Sen. Peter Brockman
Sen. Jim Brown
Sen. Jeannette Hamby
Sen. Bob Shoemaker
Sen. Dick Springer

775 Summer Street NE
Salem, OR 97310

{503) 378-3805

FAX (503) 3784844






Phil Goldsmith
Atlorney at Law ' ,
1100 SW. 6th Avenue
Suile 1212
Portland, Oregon 97204

(503) 224-2301
FAX: (503) 222-7288

October 30, 1991

Professor Fredric Merrill

Executive Director of Council on
Court Procedures

University of Oregon School of Law

Eugene, Oregon 97403

Re: ORCP 32 ‘ '
Dear Professor Merrill:

You may be aware that the Fall 1991 issue of the ¥
Willamette Law Review contains an article by Portland lawyer
Philip Emerson entitled "Oregon Class Actions: The Need for &
‘Reform." Mr. Emerson concludes, based on developments since the
Council on Court Procedures last considered the class action #ule
in 1981, that "ORCP 32 inadequately serves its stated purposes."
27 Will L Rev at 761. He goes on to offer certain proposals for
reforming ORCP 32,

Since I have been involved in much of the litigation
discussed in Mr. Emerson's article, I have been heading up a
group of lawyers who are preparing a set of revisions to ORCP 32,
We had hoped to be able to provide our proposals to you for
circulation to the Council in advance of its November meeting.

However, we recently learned that the Advisory
Committee on Federal Rules has been considering revisions to the
federal class action rule, FRCP 23. While the Advisory Committee
deferred action on this proposal this year, we felt it important
to review what the Advisory Committee has had before it before
making our proposal to the Council. I believe that we will
receive materials from the Advisory Committee in sufficient time
so that I can get our proposal to you for circulation to the
Council in advance of its December meeting.
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In the meantime, the Council might be interested in Mr.
Emerson's article. I am sending under separate cover sufficient
copies for you to distribute one to each Council member and to
retain three copies for your use. If you need additional copies,
please call Phil Emerson at 224-2823,

Sincerely,
ﬁﬁ?f,42544qr-‘
Phil Goldsmith
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OREGON CLASS ACTIONS: THE NEED FOR REFORM

PHILIP EMERSON*

1. INTRODUCTION

Any debate over class action procedure is not strictly a debate
over procedure, It is also a debate over substantive law and which
substantive laws will be enforced.! Oregon’s class action practice is
governed by Oregon Rules of Civil Procedure (ORCP) 32. ORCP
32 contains barriers to class litigation not found in any other state’s
class action rule.? Similarly, ORCP 32 places greater constraints
on class action practice than its federal counterpart, Federal Rule
of Civil Procedure (FRCP) 23. This was apparently the intent of
the Oregon legislature when it enacted ORCP 32 in 1973.3

At the same time, the legislature may not have intended some
of the results of ORCP 32. Class actions are the procedural vehi-

*  Attorney, Portland. B.A. 1987, University of Oregon, 1.D. 1990, Nocthwestern
School of Law at Lewis and Clark College. This Article is dedicated to Professor John E.
Kennedy, 1934-1989, for his lifelong contributions as a lawyer, teacher, and scholar. The
author gratefully acknowledges the assistance of Phil Goldsmith and Rosemary Rettig.

1. Miller, Proceedings of the Thirty-Ninth Annual Conference of the District of Colum-
bia Circuit, 81 F.R.D. 263, 298 (1978).

2. 2 H. NEWBERG, CLASS ACTIONS § 8.35, at 169-7C 6.380 (2d ed. 1985). The claim
form procedure of ORCP 32 (FX2) appears to be unique. The so-called “prelitigation no-
tice™ provision, ORCP 32(H), is also unique.

3. Bemard v. First Nat'l Bank of Oregon, 275 Or. 145, 152, 550 P.2d 1203, 1208
(1976).
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cles used to aggregate essentially common claims too small or nu-
merous to be efficiently tried separately.* A wide variety of
substantive claims have been litigated under ORCP 32.° Some
ORCP 32 class actions demonstrate that the mandatory claim form
provision of ORCP 32(F)(2) contains a procedural barrier that
often compromises substantive law objectives.®

The mandatory claim form procedure in ORCP 32 limits dam-
ages. The losing class action defendant is liable only for damages
claimed by class members who submit individual affirmative re-
quests for relief known as claim forms.” Thus, the total damage
award may not exceed the sum of individual claims.® Actual class
damages, however, often demonstrably exceed this amount.® De-
fendants’ own records often provide the clearest evidence of the
true extent of class damages.

For a variety of reasons, a damage award computed under
ORCP 32 may be inadequate to compensate the class as a whole.!®
Potential class members may not be aware an action has com-

4. Jd. See also Phillips Petroleum Co. v. Shutts, 472 U.S. 797 (1985); see generally
Dam, Class Actions: Efficiency, Deterrence, and Conflict of Interest, 4 J. LEGAL STUD. 47
(1975).

3. See eg., Best v. United States Nat'l Bank of Oregon, 303 Or. 557, 739 P.2d 554
(1986 (consumer/contract); Derenco v. Benjamin Franklin Fed. Sav. & Loan Ass’n, 281
Or. 533, 577 P.2d 477, cert. denied, 439 11.S. 1051 {1978); Hurt v. Midrex Div. of Midiand
Ross Corp., 276 Or. 925, 556 P.2d 1337 {1976) (mass tort); Guinasso v. Pacific First Fed.
Sav. & Loan Ass’n, 89 Or. App. 270, 749 P.2d 577 (1988); Powell v. Equitable Sav. & Loan
Ass’n, 57 Or. App. 110, 643 P.2d 1331 (1982) (mortgagees” wrongful retention of earnings
from tax and insurance reserve accounts); Eischen v. Avia Group Int’l, Inc., No. 88703-
01691 (Cir. Ct. Muit. Co. 1988) (securities).

6. ORCP 32(F)(2) states in pertinent part:

Prior to the final entry of & judgment against a defendant the court shall request

members of the class to submit a statement in a form prescribed by the court

requesting affirmative relief which may also, where appropriate, require informa-

tion regarding the nature of the loss, injury, claim, transactional refationship, or

damage . . . . The amount of damages assessed against the defendant shall not

exceed the total amount of damages determined to be allowable by the court for
each individual class member who has filed a statement required by the court . . ..

7. H

5.

9. For instance, 13,647 class members entitled to $822,116.20 failed to file claim
forms and thus were precluded from recovery under ORCP 32(FX2) in Guinasso v. Pacific
First Fed. Sav. & Loan Ass'n, No. 416-583 QMult. Co. Sept. 6, 1985).

10. In a study of antitrust settlements, Professor Duval found, “[s]ettlements that
limited defendants’ Kability to the amount of claims filed had been unsuccessful in forcing

defendants to pay out a major part of the damages sustained by the class.” DuVal, Class
Actions as an Antitrust Enforcement Device: The Chicago Experience II, 1976 AM. B.
FouNnp. REs. J. 1273, 1355,
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menced. Class action cases usually proceed slowly. Class members
change address, die, or lose interest, possibly due to their small in-
dividual stakes in the action. By the time liability is determined,
many class members do not claim their portions of the class
award.!

More importantly, ORCP 32 damage awards often fail to force
wrongdoing defendants to fully disgorge their ill-gotten gains. In
two related actions brought under ORCP 32, Derenco v. Benj.
Franklin Federal Savings & Loan Association'? and Guinasso v. Pa-
cific First Federal Savings & Loan Association,'® the trial courts
found that the defendants were unjustly enriched by retaining earn-
ings from mortgagors’ tax and insurance reserve accounts. Large
portions of the proven damages went unclaimed. The two defénd-
ants were allowed to keep a combined two million dollars that the
trial courts held they had unjustly obtained.'* This result mocks
the controlling equitable principle that wrongdoers should not re-
tain the fruits of their wrongdoing.'?

No other state burdens its class action procedure with a
mandatory claim form requirement.' Congress has enacted legis-
lation specifically waiving the claim form as the sole means to com-
pute damages in certain consumer class actions.'” Federal courts
have devised other, more accurate methods to compute aggregate
damages in class suits.'®

11. See infre text accompanying notes 111-18.

12. 281 Or. 553, 557 P.2d 477, cert. denied, 439 U.S. 1051 (1978).

13. 85 Or. App. 270, 643 P.2d 1331 (1982). .

14. In Derenco, defendant retained $1,359,779.75 in profits from its illegal activitics.
Derenco v. Benjamin Franklin Fed. Sav. & Loan Ass'n, No. 404-741, Decree (Mult. Co.
Oct. 17, 1980). In Guinasso, the comparable figure was $822,116.20. Guinasso v. Pacific
Tirst Fed. Sav. & Loan Ass'n, No. 416-583 (Mult. Co. Sept. 6, 1985).

15. Derenco v. Benjamin Frankdin Fed. Sav. & Loan Ass'n, 281 Or. 533, 557, 377
P.2d 477, 491 (1978) (citing Dopes, REMEDIES § 4.2, at 235 (1973)). )

16. See H, NEWRBERG, supra note 2. The author researched each state’s class action
rule and found mo other mandatory claim form provision.

17. Hart-Scott-Rodine Antitrust Improvement Act of 1976, Pub. L. No. 54-435, 99
Stat. 139495 (codified at 15 U.5.C. § 15d-e (1988)). Congress was concerned that individ-
ual proof of damages undercut the deterrent value of consumer class actions. H.R. Rep.
No. 459, 94th Cong., 1st Sess., reprinted in 1976 U.S. CopE CONG. & ADMIN. NEWS 2571,
2583-84.

18. See, e.g.. Brown Shoe Co. v, United States, 370 U.S. 294, 339.43 (1962) (statistical
modeling to compute aggregate damages); Van Gemert v. Bocing Co., 353 F.2d _8!2, 814
(2d Cir. 1577) (when defendant liable for not informing stockholders of redemption _cﬁ'cr,
measure of damage based on differences between redemption price and market price of
plaintiffs’ shares on date redemption offer closed); see also MANUAL FOR Co:.um_sx er_l-
GATION § 2.712 (1973). Oregon recently has aliowed for the use of statistical proof in
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When ORCP 32 was enacted, many judges and scholars
viewed class actions as, at best, a mixed blessing. Despite the com-
mon-law tradition of the representative suit, and its long accept-
ance in American law,' conservative jurists and commentators
decried the class action as “Frankenstein’s monster.”® However,
judicial resistance to the class action has faded. The class action as
a procedural device has been embraced by such eminent conserva-
tive jurists as Judge Posner® and the Chief Justice of the United
States Supreme Court.?? Experience has shown that the class ac-
tion is “a valuable procedural tool affording significant opportuni-
ties to implement important public policies” and that “private
injunctive and damage actions . . . are often essential if widespread
violations of those policies are to be deterred.”?

In 1981, Oregon’s Council on Court Procedures recommended
several changes in ORCP 32, including deletion of 32(F)(2). These
changes were rejected by the 1981 Legislature.?* The principal ar-
gument advanced against the changes was that “ft]he proponents of
the amendments made no showing that there was a need for cilange
— that meritorious class actions were abandoned because of
problems with the existing law.”2s

That assertion cannot be made fairly today. Since 1981, at
least one meritorious class action was abandoned because the claim
form requirement precluded the possibility of meaningful monetary

estimating damages for fraudulent billings of a health care provider. Oregon Management
& Advocacy Center, Inc. v. Mental Health Div., 96 Or. App. 528, 534, 774 P.2d 1113, 1117
(1989), rev. denied, 308 Or. 405 (1989).

19. As early as 1853, the Supreme Court endorsed the equitable Tepresentative action
as manifestly necessary to promote justice. Smith v, Swormstet, 57 U.S. 288, 303 (1853).

20. Eisen v. Carlisle & Jacquelin, 391 F.24 555, 572 (2d Cir. 1968) (Lumbard, C1J,
dissenting). The phrase was picked up by the popular media. See Why Those Big Cases
Drag On, TiME, Jan. 8, 1979, at 62-63.

21. The law and economics school vigorously approves of the private class action as a
true procedural device that allows efficient judicial enforcement of substantive policy, com-
pensation of victims and deterrence of defendants’ wrongdoing. See R. Posner, Eco-
NOMIC ANALYSIS OF THE LAW § 21.9, at 536-37 (3d ed. 1986).

22. Rehnquist wrote in Phillips Petroleum Co. v. Shutts that the class suit vindicates
the rights of the plaintiff whose “claim may be so small, or the plaintiff so unfamiliar with
the law, that he would not file suit individually. . . .” 472 U.8. 797, 813 (1984),

23. Report and Recommendations of the American Bar Association Special Committee
on Class Action Improvements, 110 F.R.D. 195, 198 {1986).

24. 4 CounciL oN CouURT PROCEDURES, 1979-81 BIEMNIUM, AMENDMENTS TO
RULE 32: BACKGROUND MATERIAL.

25. Id at ltem 7, p.1 (memorandum by William McAllister),

T e st s,
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recovery.”® Additionally, in the tax and insurance reserve cases,
Derenco and Guinasso, the wrongdoing defendants refained over
two million dollars in illegally-obtained profits with the aid of
ORCP 32(FX2).”

During the last two decades, state courts have assumed in-
creasing importance as class action forums.?® This trend was
prompted by Supreme Court decisions that drastically curtailed t'he
availability of federal diversity jurisdiction to class action plain-
tiffs.” Tt gained importance with the proliferation of state con-
sumer protection statutes and some concurrent federal and state
jurisdictional provisions in federal remedial statutes.’® Recently,
the Supreme Court held that federal law does not preempt the re-
covery of damages for classes of consumers under pertinent state
antitrust statutes, even though such damages are unavailable under
federal law.3! The increasing importance of state court class ac-
tions underscores the need for a more workable rule in Oregon.

This Article explains how ORCP 32 inadequately serves its
stated purpose, and offers a suggestion for its reform. The first sec-
tion traces the evolution of ORCP 32 and its early application by
Oregon courts. The second section outlines the reform attempt
aborted by the 1981 Legislature. The history of this reform at-
tempt is important because the guiding premise of the reform’s op-
ponents has proven false. The third section examines Best v. United
States National Bank** and the tax and insurance reserve cases.
These cases illustrate the critical role of the mandatory claim form
procedure in Oregon class action practice. Finally, this Article
proposes reform that will make ORCP 32 more fair and workabig:
the repeal of ORCP 32(F)(2) as a damage limitation and a provi-
sion for escheat for unclaimed damage awards to the state common
school fund.

26. See infra text sccompanying notes 111-18.

27, See supra note 14

28. 3 H. NEWRERG, suprag note 2, § 13.45, at 87.

29, See, eg, Zahn v. International Paper, 414 U.S. 291, 301 (1973} (each plaintff in
Fen. R. Civ. P. 23(b)(3) class action must satisfy $10,000 jurisdictional amount, and those
who do not must be dismissed from action); Snyder v, Harris, 394 ULS. 332, 341 (1969}
{class members may not aggregate individual claims to satisfy $10,00Q jurisdictional
amount).

30.) See, e.g, Magnuson-Moss Warranty-Federal Trade Commission Improvement
Act, Pub, L. No. 93-637, 88 Stat, 2183 (1975) {codified at 15 US.C. § 2301-12 (1983)).

3t. California v. ARC Am. Corp,, 490 U.S. 93, 101 (1989).

32. 303 Or. 557, 739 P.2d 554 (1987).
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II. BACKGROUND AND DEVELOPMENT OF ORCP 32
A, Case Development

In 1973, the Oregon legislature enacted the antecedent to
ORCP 32.33 Prior to 1973, a class action for money damages could
not be brought in Oregon courts.’* As originally introduced in
committee, ORCP 32 was an exact duplicate of FED. R. C1v. P. 23.
However, it was modified extensively in committee, In Bernard v.
First National Bank of Oregon, Justice Holman, applying ORCP 32
for the first time, summarized its legisiative history:

There can be no doubt that the purpose of the amendments was

to prevent abuses perceived under Rule 23 . . . and that the

scope of the class action in Oregon was intended to be circum-

scribed to a greater extent than is the case under some federal

courts’ interpretation of Raule 23.3%

Bernard involved an action by a class of commercial borrowers
challenging a banking practice known as the “365/360” method of
interest computation.*® Under this method, the borrower pays an
interest rate 1.388 percent above the nominal rate.?” Other states
have allowed similar actions to proceed.”® However, under Ore-
gon’s class action rule, the action was not maintainable.?® The Ore-
gon Supreme Court noted that with the large class of commercial
borrowers it was likely that a substantial number would have
know‘ledge of the challenged practice.** Prior knowledge of the
practice was a substantive defense to liability.*! Therefore, the
court held that resolution of the prior knowledge issue would be a
matter of individualized proof, requiring separate adjudications.®
For this reason, claims or defenses common to class members did

33, 1973 Or. Laws ch. 970.

34. American Timber & Trading Co. v. First Nat'l Bank of Oregon, 263 Or, 1, 7.9,
500 P.2d 1204, 1206-07 (1972).

35. 275 Or. 145, 152, 550 P.2d 1203, 1208 (1976).

36. Id at 147, 550 P.2d at 1206.

37. Id at 148, 550 P.2d at 1204,

38. See, eg., Perlman v. First Nat'l Bank of Chicago, 15 1L App. 3d 784, 305 N.E.2d
236 (1973); Holisak v. Northwestern Nat’l Bank of St. Paul, 297 Minn. 248, 210 N.W.2d
?:;5§;973); Silverstein v. Shadow Lawn Sav. & Loan Ass'm, 51 N.X. 30, 237 A.24 474

39. 275 Or. at 169, 550 P.2d at 1218.

40, Id. at 156, 550 P.2d at 1211.

41. Id

42, Id at 157, 550 P.2d at 1211,

e g e e
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not predominate over purely individual issues.**

Many class actions following Bernard were unremarkable in
their size, complexity, or contributions to the growth of Oregon
class action law.* Distinct from these cases were the tax and insur-
ance reserve cases. They were perhaps the most important, and
certainly the most successful, class actions in Oregon history: Der-
enco v. Benj. Franklin Savings & Loan Association,*® Guinasso v.
Pacific First Federal Savings & Loan Association,*® and Powell v.
Equitable Savings & Loan Association.’

Derenco, the lead case, was filed in 1974.*® The class members,
who were mortgage borrowers, challenged the savings and loan’s
(S&L’s) retention of the proceeds from the borrowers’ tax and in-
surance reserve accounts.*® At the beginning of each year, home-
owners whose morigages were secured by their properties paid
fump sums into accounts earmarked for taxes and insurance.™
Throughout the year, these deposits generated earnings which the
S&Ls retained without reporting them to the mortgagors.>' The
trial court held that the defendants were unjustly enriched and or-
dered all illegally-obtained profits to be disgorged.”® The defend-

43, Id ot 162-63, 550 P.2d at 1214,

ORCP 32(BX3) specifies that a class action for money damages may proceed if:

The court finds that the guestions of law or fact common to the members of the

class predominate over any questions affecting only individual members, and that

a class action is supetior to other available methods for the fair and efficient adiu-

dication of the controversy. Common questions of law or fact shall not be

deemed to predominate over questions affecting only individual members if the
court finds it likely that final determination of the action will require separate adju-
dications of the claims of separate members of the class, unfess the separate adjudi-

cations relate primarily to damages. . . .

I, (emphasis added). The California Supreme Court, in a case brought under that state’s
Business and Professions Code Sec. 17335, has held that, in a comparable action, a class
restitutionary recovery need not be predicated on class members’ lack of knowledge.
Fletcher v. Security Pacific Bank, 23 Cal. 34 442, 453, 591 P.2d 51, 58, 153 Cal. Rptr. 28,
35 (1979).

44. See, eg, Newman v. Tualatin Dev,, 287 Or. 47, 597 P.2d 800 (1979) (consumer
contract/warranty); Hurt v. Midrex Div, of Midiand Ross Corp., 276 Or. 925, 556 P.2d
1337 {1976); Joachim v. Crater Lake Lodge, Inc., 48 Or. App. 379, 617 P.2d 632 (1980).

45. 281 Or, 533, 577 P.2d 477 {1973).

46. 89 Or. App. 270, 749 P.2d 577 (1988).

47. 57 Or. App. 110, 643 P.2d 1331 (1982).

48. 281 Or. at 535, 577 P.2d at 480.

49. Id. ar 535-36, 577 P.2d at 480.

50. Id. at 535-37, 577 P.2d at 450-81.

51, Id

52 Id
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ants raised several issues on appeal, including the propriety of the
class certification order.>

As in Bernard, the defendant raised individual knowledge of
the S&IL’s practice as a substantive defense.”® The defendant pro-
posed that individual adjudications would be necessary to resolve
this issue, thus destroying the predominance of common questions
of law or fact.”®> The Oregon Supreme Court disagreed, factually
distinguishing Bernard.® The Bernard court was unwilling to ac-
cept the premise that the class of commercial borrowers was uni-
formly unaware of the lenders’ practices.”” Derenco, however, did
not involve commercial borrowers.”® A loan officer employed by
the defendant testified that the income from tax and insurance re-
serve accounts was not mentioned in the various loan agreements.
Additionally, loan officers, as a matter of routine, never raised the
subject with the borrowers, and borrower inquiries into the practice
were isolated and infrequent.®® The court affirmed the judgment,
concluding that few borrowers were even aware of their beneficial
interest in the reserve funds.®

Derenco was followed by two similar cases. One proceeded to
a plaintiffs’ verdict, sustained on appeal,®! and the other settled.®*
According to the defendants’ records in these cases, the plaintiff
class members sustained an aggregate of nearly $6 million in dam-
ages due to the profits gained from the S&L’s illegal conduct.* Be-
cause of the mandatory claim form requirement of ORCP 32,
however, only a fraction of the award was claimed by class mem-
bers and paid out in damages. The defendants retained the use and
enjoyment of the unclaimed damages, which totalled nearly one-
third of the ascertainable class damages.®*

53. Id at 568, 577 P.2d at 497.

54. Id at 568-70, 577 P.2d at 497-98.

55. Id

56, Id at 570-72, 577 P.2d at 498-99.

57. Kd at §72, 577 P.2d at 499.

58. 281 Or. at 572, 577 P.2d at 499,

59. Id

60. Id. at 573, 577 P.2d at 499.

61. Guinasso v. Pacific First Fed. Sav. & Loan Ass'n, 89 Or. App. 270, 749 P.2d 577
(1988).

62. Powell v. Equitable Sav. & Loan Ass'n, 57 Or. App. 110, 643 P.2d 1331 (1982).

63. Derenco, No. 404-741 at 2 (Muit. Co. Oct. 17, 1980).

64. In Guinasso, out of $2.3 million in ascertainable damages, only about $1.5 million
was claimed, Pacific First Federal retained $812,116.20. The trial court awarded some
$525,000 in plaintiff’s attorneys’ fees to be paid out of the unclaimed portion. Guinasso v.
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In 1979, a class action was filed that would lead eventually to
an expansion of Oregon’s substantive law.%® In Best v. United
States National Bank of Oregon, holders of non-business checking
accounts challenged the bank’s fees for servicing non-sufficient-
funds (NSF) checks. The plaintiffs originally pleaded several the-
ories of liability.” Eventually, the Multnomah County Circuit
Court granted summary judgment in favor of the defendant, and
plaintiffs appealed.®® :

The Oregon Court of Appeals reversed the summary judgment
against one claim which alleged that the bank had violated its im-
plied contractual duty to set NSF fees in good faith.®® The Oregon
Supreme Court affirmed this holding.” The bank had not informed
its customers of its NSF fees.” It possessed the unilateral authority
to set those fees, constrained only by the implied contractual duty
of good faith and fair dealing.”> Whether on the facts of the case
the bank had violated this duty, the Oregon Supreme Court held,
was a matter for the jury.” The case was remanded to the trial
court’ but was never tried.

B. Efforts at Legislative Reform

Between 1973 and 1979, legislative reformers made two at-
tempts to change ORCP 32. One attempt, offered in the 1979 legis-
lative session, attracted considerable support. It sought to replace
the existing ORCP 32 with the Uniform Class Actions Act,
promulgated by the National Law Institute’s Commission on Uni-
form State Laws.” The Uniform Act included several provisions

Pacific First Fed, Sav. & Loan Ass'n, No. 416-583 (Muit. Co. Sept. 16, 1985). The Court of
Appeals later held these fees directly taxable to Pacific. 89 Or. App. at 278-79, 749 P.2d at
583. In effect, then, Pacific has retained use and benefit of the $300,000 which it procured
illegally from its customers. In Derenco, the defendant retained over $1.2 million in un-
claimed damages. Derenco, No. 404-741 at 2 (Mult. Co. Oct. 17, 1980).

65. Best v. United States Nat’} Bank of Oregon, 303 Or. 557, 739 P.2d 554 (1987).

66. Id. at 558, 739 P.2d at 555.

67. The originally pleaded theories included breach of good faith, unlawful penalty,
and unconscionability. Best v. United States Nat'] Bank of Oregon, 78 Or. App. 1, 3, 714
P.2d 1049, 1050 (1986).

68. Id

69. Best v. United States Nat'l Bank of Oregon, 78 Or. App. 1, 714 P.2d 1049 (1986).

70. 303 Or. at 572-73, 739 P.2d at 563.

71. Id at 561, 739 P.2d at 557.

72. Id

73. Id. at 565, 739 P.2d at 559.

74, Id at $73, 739 P.2d at 563.

75. UNitForM LAW COMMISSIONER MODEL CLASS ACTIONS ACT (1976).
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that departed radically from Oregon procedure. One such provi-
sion authorized fluid recovery.”® Other provisions either waived in-
dividual notice to class members or shifted the costs of notifying
class members to the defendants.”” The bill was withdrawn due to
objections from several legislators; the objectors asserted that any
changes to the ORCP first ought to be considered and approved by
the Council on Court Procedure (CCP).” The CCP has the power
to set purely procedural rules for Oregon courts.”

The CCP appointed a class action subcommittee which heard
testimony from the defense bar and from attorneys representing
class action plaintiffs. Plaintiffs’ attorneys testified to a strong need
for reform. They claimed ORCP 32 made class actions to vindicate
consumer rights “completely unworkable.”®® Defense attorneys
were generally content with ORCP 32.3!

In December 1981, the CCP amended ORCP 32. The changes
included: (1) eliminating the mandatory thirty-day prelitigation
notice to defendant required in class actions for money damages;®
(2) eliminating the mandatory notice to class members whose indi-
vidual recoveries were estimated at less than $100;% (3) granting

the trial court discretion to shift notice costs to the defendant upon

a preliminary finding plaintiffs were likely fo prevail; (4) modifying
the certification criteria in class actions for money damages to con-
form with FRCP 23;* (5) adding a provision that regulates attor-

76. K. § 15(a). Fluid recovery is explained in text accompanying infra notes 140-63.

77, H. § M)

78. 4 CounciL oN CoUrT PROCEDURES, supra note 24, at Hem 1, correspondence
from Verm Cook, Chairperson of Senate Judiciary Committee to Donald McEwen,
Chairperson of Council on Court Procedures, June 8§, 1979,

79. ORS L.735 (1989).

80. 3 Counci. ON COurT PROCEDURES, 1979-81 BiENNIUM, AMENDMENTS TO
RULE 32: BACKGROUND MATERIAL, Item 5, minutes of meeting of June 28, 1980 (remarks
of Henry E. Carey).

81. Id. at Item S5, minutes of mecting of June 18, 1980 {remarks of William McAl-
lister, Norman Wiener, and R. Alan Wight).

82. ORCP 32(H).

83. Patterned after the UniroRM CLASS ACTtONS AcT § 7{(d) (1976).

84, A number of criteria are listed in both the federal and state rules to guide the-

court in determining whether a class action is a superior method of resolving the contro-
versy in a (B)3) class action. Among these are:
The interest of members of the class in individually controiling the prosecution or
defense of scparate actions, the extent and nature of any litigation concerning
controversy already commenced by or against members of the class, the desirabil-
ity or undesirability of concentrating the litigation of the claims in the particular
forum [and] the difficulties likely to be encountered in the management of the
sction.
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neys’ fee awards to prevailing plaintiffs;** and (6) eliminating the
mandatory claim form procedure.®®

It was to be the role of the CCP to propose the amendments,
and of the legislature to dispose of them. The proposed changes
worked against the state’s financial institutions, and their represent-
atives in Salem lobbied vigorously against the CCP amendments.®’
Under state law, the amendments were to take effect automatically,
unless the legislature modified or overruled them.®® With Best and
the other NSF cases* looming on the horizon, and two tax and
insurance reserve cases still unresolved, a great deal was at stake for
the state’s financial institutions. House Bill 3122, introduced in the
1981 legislative session, effectively reinstated ORCP 32 as it had
been enacted in 1973.% The day the Senate Justice Committee
voted to repeal the CCP amendments, one senator wryly com-
mented on the mastery those lobbying against the rule changes had
asserted over the legislature.”

While plaintiffs’ attorneys will disagree, it seems that most of
the CCP’s proposed changes to ORCP 32 were not absolutely nec-

FED. R. Civ. P. 23(b}(3XA-D); ORCP 32(B)(3)a-d). In addition, the Oregon rule directs
the court to consider

(¢) whether or not the claims of individual class members are insufficient in the

amounts or interests involved, in view of the complexities of the litigation, to

afford significant relief to the members of the class; and

{f} after & preliminary hearing or otherwise, the determination by the court that

the probability of the success of sustaining the claim or defense is minimal.

ORCP 32(B)}(3{e} & (f). The CCP amendments climinated these final two criteria,

85, Adapted from UnirorM CLASS ACTIONS ACT §§ 16-17 (1976). This was eventu-
ally incorporated as ORCP 32(N).

86. For the reasons cited herein. See supra notes 38-39,

87. Testimony of Bill McAllister representing United States National Bank, 61st Leg.
Sess. {1981), Min. at Tape 348, Senate Comm. on Justice, July 20, 1981; Testimony of
Diana Godwin representing Oregon Savings & Loan League, 61st Leg. Sess,, Exhibit G,
Senate Comm. on Justice, July 9, 1981,

88. ORS 1.735 (1989).

89. See, e.g.. Tolbert v. First Interstate Bank, 96 Or. App. 398, 722 P.2d 1393 (19389),
rev. granted, 309 Or. 333, 787 P.2d 887 (1990).

90. H.B. 3122, 61st Leg. Sess. Summary (1981); see 1981 Or. Laws Ch. 912,

91. Senate Committee on Justice, minutes of meeting of July 28, 1981, at 6:

SENATOR WYERS stated that what he had asked Mr. Barrows [Dave Barrows,

President of the Oregon Savings and Loan League] to do was to release the other

vehicle which is sitting out there ready to have the whole bill or any part of it he

wants stuck in to it. Mr. Wyers asked Mr. Barrows if he vould support concur-
rence in the House. !

MR. DAVE BARROWS . ., stated that they would support HE 3122 as amended

by the Committee. . . . Mr. Barrows stated that he thought Senator Wyers was

giving him more credit than he deserved . . . .
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essary to class action practice. The requirement for mandatory
prelitigation notice, for example, never has presented a barrier to
class action litigation. The mandatory notice provisions of ORCP
32 have been interpreted flexibly — allowing published notice in
conjunction with individual notice.®*

The 1981 effort was the last well-organized attempt to reform
Oregon’s class action rule. When the legislature enacted ORCP 32
in 1973, it intended the rule to facilitate the aggregation of small
claims.®® The service of ORCP 32 to that purpose has been hin-
dered by one fatal flaw.

1. BEsT AND GUINASSO: Two CASES THAT ILLUSTRATE THE
RuLE’s CrITICAL FLAW

Best v. United States National Bank of Oregon®* and Guinasso
v. Pacific First Federal Savings & Loan Association®® illustrate the
functional inadequacy of ORCP 32. Best was abandoned because
the mandatory claim form procedure preciuded a significant dam-
age recovery.’® In Guinasso, the guilty defendant retained a large
part of its ill-gotten gains because of ORCP 32’s inability to effect
their disgorgement.®”

In Best, the bank had not informed its customers of its NSF-

fees.®® The bank’s only means of notification was by extracting the
fees. The trial court in Best granted summary judgment against
plaintiffs’ claims.”® The Oregon Supreme Court noted that the
bank’s own records proved it had gained millions of dollars in prof-
its from setting NSF fees greatly in excess of its costs and normal
profit margins, “in an effort to reap the large profits to be made
from the apparently inelastic ‘demand’ for the processing of NSF
checks. . . "% The plaintiffs’ theory was that the bank’s practice
of unilaterally setting and raising NSF fees should be subject to the

92. The court, for example, alliowed for published class notice in Guinasso, No. 416-
583 (Mult. Co. Sept. 6, 1983).

93. Bernard v, First Nat'{ Bank of Oregon, 275 Or. 145, 152, 550 P.2d 1203, 1208-09
{1976).

94. 303 Or. 557, 739 P.2d 554 (1987).

95. 89 Or. App. 270, 749 P.2d 577 {1988).

96. Telephone interview with Phil Goldsmith, plaintiffs’ co-counset (Nov. 17, 1988)
[hereinafter Goldsmith interview].

97. See supra note 64,

98. 303 Or. at 561, 739 P.2d at 555.

9. H.

100. 14
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implied duty to perform all contracts in good faith.!®*

The Oregon Court of Appeals reversed the summary judg-
ment.'® The Oregon Supreme Court affirmed, and remanded for
trial on the good-faith claim.'®™ The case, however, was never
tried.

Predicting the trial outcome in any case is a difficult task. The
plaintiffs’ task in Best was doubly difficult. Proving and recovering
damages were separate concerns. Under ORCP 32, assessed dam-
ages can equal only the sum of those claimed individually by class
members. This created two problems. First, many class members
could not be located.'™ Second, class members who could be lo-
cated were unlikely fo have kept any records of NSF fees paid ten
years earlier. This made it unlikely that they would remember any
damages they had suffered, much less be able to document them.!%*

As the trial date neared, each side advanced settlement pro-
posals.'® The bank’s proposals reflected the strength of its posi-
tion. The plaintiffs’ attorneys, aware that even a victory at trial
likely would be a hollow one, were not positioned to bargain
aggressively.'9”

The terms of the settlement required that the bank notify ail
current customers and publish notice in the state’s newspapers.1©®
Class members were entitled to submit coupons redeemable for $10
off any number of bank services. Plaintiffs’ attorneys were paid
$225,000.'® By the time the settlement offer closed, over 4,000

101. Id; see also U.C.C. § 1-203.

102. K

103. Id at 573, 739 P.2d at 563.

104. The bank had written records of cach of its customers during the period in ques-
tion. Goldsmith interview, supra note 96,

105. Describing a similar situation, the federal House Committes on the Judiciary
opined:

This committee emphatically rejects the notion that our constitutional require-

ments are so rigid that they somehow require each of millions of potential claim-

ants for individually trivial sums be paraded through the court to prove his

personal damages, when the best evidence and often the only appropriate measure

of the scope of the violation is found in the records of the defendants themselves,
Housg CoMM. OR THE JUDICIARY, H.R. REP. No. 459, 94th Cong., 15t Sess., reprinted in
1976 U.8. Cope Cong. & Apmin. NEws, 2571, 2585,

106. Goldsmith interview, supra note 96.

107. Goldsmith interview, supra note 96. For an analysis of economic factors bearing
on settlement negotiations, see R. POSNER, supra note 21, at 522-28.

108. Settlement Agreement, Nov, 16, 1988, at 3; Best v, United States Nat'l Bank,
No. 87905-0253 (Muit. Co. Nov. 16, 1988).

109. Id
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class members had claimed their coupons.''® Even if the bank’s
costs of delivering the services represented by the coupons was
equal to their face value, the settlement’s benefit to the class was
less than $50,000. By comparison, it is useful to note that the bank
cleared a $1.6 million profit from NSF fees in 1976 alone.'"! Under
these circumstances, the settlement agreement signifies the aban-
donment of a legitimate class action suit in the face of an intracta-
ble procedural obstacle - ORCP 32F(2).

We will never know how Best would have been resolved by a
jury. Guinasso, however, proceeded to a verdict that was upheld on
appeal.’’? Evidence obtained from the defendant’s records indi-
cated who the class members were and to what extent each had
been damaged.!'®* Claim forms were sent to all the class members,
but not ali were returned. In the end, some $822,000 of the total
available judgment funds remained unclaimed.'’* The defendant,
Pacific First Federal, retained the unclaimed money, although
every penny, as the trial court judgment reveals, was obtained
wrongfully.!'> The facts in Derenco are parallel to those in
Guinasso. There, the defendant retained over $1.3 million in illegal
profits.'*¢

Not only have meritorious class actions been abandoned be-
cause of the language in ORCP 32, but wrongdoing defendants
have been allowed to retain the fruits of their wrongdoing because
of its provisions. This was certainly not the intention of the legisla-
ture when it enacted ORCP 32 in 1973. In addition, protection of
unjustly enriched defendants was clearly not within the contempla-
tion of the 1981 legislature.!’” Results in Derenco and Guinasso,
however, should alert the legislature of the need for change.

110. Correspondence from Rece Bly, counsel for U.5. National Bank, to Phil Gold-
smith, plaintiffs’ co-counsel (Sept. 8, 1989).

111. Brief for Appellant at 10, Best v. United States Nat't Bank, 78 Or. App. 1, 739
P.2d 554 (1986).

112. 89 Or. App. 270, 749 P.2d 577 (1988).

113, Guinasso, No. 416-583, at 2 (Mult. Co. Sept.6, 1985).

114. I

115. Id

116. See supra note 14. .

117. 61st Leg. Sess., Min, 2t Tape 404, House Comm. on Judiciary, May 21, 1981,
Representitive Smith stated that “one of the compelling factors on this issue is the notion of
unjust enrichment for defendants.” He didn't feel there should be a possibility of that
happening. Id.
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IV. AGGREGATION OF DAMAGES AND RATIONALES FOR THE
CLASS ACTION

There are three commonly-recognized rationales for the class
action to vindicate consumer rights. The three rationales are: (1)
compensating victims; (2) disgorging profits illegally or wrongfully
obtained; and (3) deterring future illegal conduct.!*®. Where the
plaintiff class is large and the individual recovery small, the com-
pensation value loses importance. However, the two other ele-
ments remain to animate the public interest in class litigation.!!®

At times, ORCP 32 has failed to serve either objective. The
Guinasso and Derenco defendants retained substantial proceeds of
their tax and insurance reserve gambits. To the extent the defend-
ants, at the end of the day, profited, there was incomplete disgorge-
ment. The non-claiming class members received no compensation.
Allowing a defendant to retain wrongfully-obtained funds, as a
means of deterring wrongful behavior, is counterproductive. These
results flow predictably, however, from the claim form regime.'®®

The concepts of disgnrgement and deterrence are as related as
the two sides of a coin. A system that limits defendants’ exposure
by imposing the burden of proof on individual class members un-
dermines both objectives. Congress recognized this when it consid-
ered and passed the Hart-Scott-Rodino Antitrust Improvement Act
of 1976 (Act).!?!

The Act authorizes state attorneys general to sue as represent-
atives of their citizens to recover damages for antitrust violations.
Hlegal overcharges addressed by the bill are suffered by thousands,
possibly millions, of consumers, typically in small amounts. Sec-
tion IX of the Act provides for proof of damages independent of
any individualized showing.'?* This allows the court to hear evi-

118. Dam, supra note 4; see alse Kennedy, Federal Class Actions: The Need for Legis-
lative Reform, 32 Sw. L. L. 1209 (1979).

119. Berry, Ending Substance’s Indenture to Procedure: The Imperative for Compre-
hensive Revision of the Class Damage Action, 80 CoLum. L. REv. 299, 326 (1980),

120. See eg., DuVal, suprg note 10, at 1355, After an extensive survey of antitrust
litigation in the Fifth Circuit, Professor Duval commented: “We found that settlements
that limited defendants’ liability to the amount of claims filed had been unsuccessful in
forcing defendants to pay out a major part of the damages sustained by the class.” DuVal,
supra note 10, at 1355,

121, 15 US.C. § 15a-¢ (1988).

122. 15 U.S.C. § 15d (1988) states:

[D]amages may be proved and assessed in the aggregate by statistical or sampling

methods, by the computation of illegal overcharges, or by such other reasonable
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dence of aggregated damages, proved with the aid of a number of
sufficiently reliable methods. It frees the court of the strictures im-
posed by an individualized proof regime. The sense of Congress
was that “[a]ggregation of damages, as provided by [the Act], is
necessary because the proof of individual claims and amounts
would be impracticable and virtually impossible. . . . Few consum-
ers keep receipts for all the goods and services they purchase or use

»iz23

In addressing the argument that aggregation of damages is un-
fair to defendants, the legislative history states emphatically:
{Aggregation] is fair to both plaintiffs and to defendants.
There is no injustice in permitting aggregation and estima-
tion after defendant’s lability to the class has been established.
The committee believes that a defendant who has commit-
ted an antitrust violation has no right, constitutional or other-
wise, to the retention of one penny of measurable iHlegal
overcharges or other fruits of the violation.'**

There is precious little case law interpreting Hart-Scott-
Rodinc. In the first major action brought under the statute, the
United States Supreme Court severely limited its scope, holding
that only direct purchasers of goods whose prices were artificially
raised. because of proven illegal anticompetitive conduct could re-
cover under federal antitrust laws.'?® This holding, unrelated to
the aggregation issue, restricted development of case law under the
statute,'2¢

A procedure to aggregate and assess damages in large class
actions where individual recoveries are small is necessary to force
guilty defendants to fully disgorge illegally-obtained profits. Some

system of estimating aggregate damages as the court in its discretion may permit

without the necessity of separately proving the individual claim of, or amount of

damage to, persons on whose behalf the action was brought.

123. House CoMM. oN THE JUDICIARY, H.R. Rer. No. 459, 94th Cong,, Ist Sess.,
reprinted in 1976 U.S. Cope ConG. & ADMIN, NEWS 2571, 2584,

124, K. at 2585 (citing Hohmann v, Packard Instrument Co., 399 E2d 711, 715 (7th
Cir. 1968)); see also In re Sugar Indus. Antitrust Litigation, 73 F.R.D. 323 (E.D. Pa. 1976}
(statistical sampling methods proper as means of ascertaining class-wide damages in na-
tionwide antitrust action).

125, Hlinois Brick Co. v. Illinois, 423 U.8. 720 (1984).

126. ld. But see California v. ARC Am,, 490 U.S. 93 (1989) (Supreme Court limited
reach of Hiinois Brick). 1t is unlikely that ARC will have an impact on Hart-Scott-Rodino,
however, because that statute enhances federal antitrust law, whereas ARC will allow for
expansion of state law antitrust actions.
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federal courts have resorted to aggregated damage formulas.'”” Al-
ternative means of damage computation are available. For exam-
ple, defendant’s own records'?® or statistical and sampling methods
can be used.'?®

There are two necessary steps in any aggregated damages
regime. The first step, computing the size of the damage fund, gen-
erally is not as controversial.'*® The second step, however, distri-
bution of the damage fund, has been perhaps the most controversial
element of class litigation jurisprudence and commentary.

V. DISTRIBUTION ALTERNATIVES: FLUID RECOVERY
AND ESCHEAT

Aggregation of damages carries with it the potential for a
damage fund, parts of which are not claimed by class members.
Disposition alternatives for unclaimed portions of the fund may be
categorized under two general headings: fluid recovery and
escheat,

A.  Fluid Recovery

The fluid recovery method of distribution was the principal
concern voiced by the claim form procedure’s apologists during the
1981 legislative session. Under the fluid recovery method, part of
the damage fund is distributed to claimants. The remainder, pursu-
ant to either a settlement agreement or the court’s order, is distrib-
uted in a manner calculated to best serve the interests of the class.
In this way, all the proceeds of the losing defendant’s wrongful con-
duct are disgorged and returned, at least indirectly, to damaged
parties.'?!

The fluid recovery method is derived from the ¢y pres doctrine
in the law of charitable trusts. When compliance with the literal

127. See, e.g.. Boeing Inc. v. Van Gemert, 444 US, 472 (1979).

128. This was the computation method used in Guinasso and Derenco.

129. See Rosado v. Wyman, 322 F. Supp. 1173 (S.D.N.Y. 1970); ManuaL ror Com-
PLEX LITIGATION § 2.712 (1973). There is some acceptance of statistical and sampling
computation in Oregon. See Oregon Management & Advocacy Center, Inc. v. Mental
Health Div., 96 Or. App. 528, 774 P.2d 1113 (1989).

130. But see In re Fibreboard Corp., 893 F.2d 706, 707 (5th Cir. 19%0) {improper for
consolidated tdal of 3031 asbestos to proceed as FED. R, Civ. P, 23(b)(3) class action;
statistically based classwide presumptions about causation and damages altered substantive
Texas tort law in violation of Rules Enabling Act),

131. See generally Comment, Fluid Recovery and Due Process, 53 Or. L. Rev. 225
(1973).
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terms of a charitable trust becomes impossible, the funds can be put
to the next best use in accord with the dominant charitable pur-
poses of the donor.'*?

Fluid recovery has sometimes taken the form of court-ordered
rate reductions to redress past illegal overcharges. It may involve
the distribution of unclaimed funds to a government agency for use
on projects that benefit nonclaiming class members and promote
the purposes of the original cause of action.'*® Other approaches to
distribution of the fund also exist.!>*

A 1981 Oregon Attorney General’s opinion concluded that the
CCP’s amendments to ORCP 32, which eliminated the claim form
requirement, removed the procedural obstacles to fluid recovery.'*
While the amendments did not reflect a substantive change in legal
relationships, they did, the opinion stated, raise due process ques-
tions.'*® This refiected the view, articulated in Eisen v. Carlisle &
Jacquelin,'¥ the lead class action case of the era, that denying class
action defendants the ability to confront each claimant in open
court was to deny them due process of law.'?®

Eisen was an antitrust action brought on behalf of a class of six
million odd-lot stock purchasers to recover alleged commission
overcharges.'*® Writing for the United States Court of Appeals for
the Second Circuit, Judge Medina emphatically rejected the notion
that relief afforded to the “class as a whole” was an equitable solu-
tion to the management problems presented by large classes com-
posed of small individual stakeholders.!** On review, the Supreme

132, Quick v. Hayter, 188 Or. 218, 226, 215 P.2d 374, 378 (1950); Shepherd, Damage
Distribution in Class Actions: The Cy Pres Remedy, 39 U. CHi L. Rev. 448 (1972).

133, Market St Ry. v. Railroad Comm'n, 28 Cal. 2d 363, 171 P.2d 875 (1946).

134, See, eg. State v. Levi-Strauss & Co., 41 Cal. 3d 460, 715 P.2d 564, 224 Cal.
Rptr. 605 (1986). Levi-Strauss was a class action brought under the Cartwright Act, a
California statute which, among other things, prohibits price fixing, the gravamen of this
action. Drawing heavily on Simer v. Rios, 661 F.2d 655 (7th Cir. 1981}, the California
Supreme Court approved, in concept, a seftlement agreement calling for either a ¢y pres
distribution or an escheat of unclaimed damage funds to the state, with proceeds earmarked
to indirectly benefit class members, in order to further the substantive goal of deterrence
advanced by the underlying statute. See also Feldman v. Quick Quality Restaurants, Inc,,
N.Y.LJ. July 22, 1983 at 12, col. 5 (N.Y. Sup. Ct. July 15, 1983) (damages distributed to
class by way of future price reductions; no proof of individual damage required}.

135. 41 Op. Aty Gen. 527, 537 (1981).

136. Id )

137. 479 F.2d 1005 (2d Cir. 1973), vacated on other grounds, 417 U.S. 156 (1974).

138, Id

139, Id. at 100506,

140. Id. at 1018.
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Court declined to rule on the constitutionality of fiuid recovery,
and to this day has not done so. In Eisen’s wake, however, other
circuits adopted its strident tone.'#!

The 1980s saw an evolution and refinement of the federal judi-
ciary’s atfitude toward the fluid recovery or cy pres concept. An
early manifestation of the change was evident in Simer v. Rios,' a
Seventh Circuit opinion which endorsed use of ¢y pres distribution
vehicles, while failing to impose one based on the facts of that par-
ticular case:

[A] careful case-by-case analysis of use of the fluid recovery

mechanism is the better approach. In this approach we focus on

the various substantive policies that use of a fluid recovery

would serve in the particular case. The general inquiry is

whether the use of such a mechanism is consistent with the pol-

icy or policies reflected by the statute violated.'®

In Nelson v. Greater Gadsden Housing Authority,*** the United
States Court of Appeals for the Eleventh Circuit approved a cy pres
distribution in a class action brought by tenants of a public housing
complex to recover damages resulting from the defendant’s inade-
quate utility allowances. The district court entered an injunction
mandating the defendant’s readjustment of the allowances and
awarding compensatory damages based on the inadequacy of past
allowances. Any compensatory damages that remained unclaimed
after a specified time period were to be applied by the defendant to
increase the energy efficiency of the plaintiff class’ apartment
units.'*s The defendant appealed the unclaimed damage award,
raising the fluid recovery issue and relying on Eisen.'#¢

The Eleventh Circuit discounted Eisen as authority on the
fluid recovery issue, stating that the issue “may not have been prop-
erly before the court” and that “[o]ther courts [hjad addressed fluid
recovery systems with different results.””*”

In a more recent case, Six (6) Mexican Farmworkers v. Arizona

141. See, eg., Windham v. American Brands, Inc., 565 F.2d 59, 72 (4th Cir. 1977
(Buid recovery concept “illegal, inadmissible as a solution of the manageability problems of
class actions and wholly improper™).

142, 66% F.2d 655 (7th Cir. 1981).

143. Id at 676.

144, 802 F.2d 405 (11th Cir. 1986).

145, Id at 409.

146. Id.

147, 14
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Citrus Growers,*® the United States Court of Appeals for the Ninth
Circuit approved use of a ¢y pres distribution of unclaimed damage
funds, although it rejected the specific plan ordered by the district
court. ’

The evolving view of fluid recovery, as exemplified by Simer,
Nelson, Six Mexicans, and state court class actions such as State v.
Levi Strauss & Co.,'* emphasize pragmatic analysis of fluid recov-
ery in light of its service to the underlying goals of the class action:
deterrence, compensation, and disgorgement. The view of fluid re-
covery epitomized by Eisen, which sees fluid recovery as a means of
circumventing the management problems presented by large
classes,'*® appears to be declining.

Congress, through the Hart-Scott-Rodino Antitrust Improve-
ment Act, prescribed two specific approaches for distribution of un-
claimed damage funds awarded. One commits the funds to the
court’s discretion. The other allows the funds to escheat to the re-
spective states upon whose behalf the action is brought.'*!

In addition to the due process/manageability argument repre-
sented in Eisen,'>> two other arguments commonly are raised
against fluid recovery. The first is that such recoveries principally
benefit plaintiffs’ attorneys.'*® The second is that the fluid recovery
option that distributes unclaimed funds to those class members
who actually file claims, on a pro rata basis (sometimes advanced as

148. 904 F.2d 1301 (9th Cir. 1990). This case was a class action on behalf of
thousands of Mexican farmworkers for violations of the Farm Labor Contractor Registra-
tion Act (FL.CRA), 7 U.S.C. § 2041 ef seq. On appeal, the Ninth Circuit gave a qualified
endorsement to the notion of a cy pres distribution but rejected the distribution plan ad-
vanced by the trial court. The district court’s pian called for payment of unclaimed, aggre-
gated statutory damages to the Inter American Fund for indirect distribution in Mexico.
The Ninth Circuit held that the “plan does not adequately target the plaintiff class and fails
to provide adequate supervision over distribution.” Id st 1309. The Ninth Circuit re-
manded for further consideration, with instructions for the district court to consider es-
cheat for the unclaimed funds to the United States Treasury under 28 U.S.C. § 2042 “if the
district court is unable to develop an appropriate cy pres distribution, or finds cy pres no
longer appropriate.”™ Id

149. See supra note 134,

150. See, eg. Nelsom, 302 ¥.2d at 409. ““The objections to fluid recovery appear to
relate to the use of this system to relieve plaintiff classes of the burden of proving individual
damages or to avoid the dismissal of enmanageable class actions. Neither problem exists
here.”

151. 15 U.S.C. § 15(d) (1938).

132. This argument retains vitality even yet: see In re Fibreboard Corp., 893 F.2d
706, 708 (5th Cir. 1990}

153. See, eg., Kline v. Coldwell Banker & Co., 508 F.2d 226, 237 (9th Cir. 1974),
cert. denied, 421 U.S. 963 (1975).
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a distribution alternative), results in a windfall for those
claimants.**

The evolution of federal and state case law may be leading to-
ward broad acceptance of fluid recovery in appropriate cases. Nev-
ertheless, the majority of fluid recovery outcomes are the result of
negotiation and settlement.’*® The fact that fluid recovery settie-
ments are negotiated at all, however, is likely due to the availability
of aggregated damages and pragmatic distribution regimes and
their influence on settlement negotiations.

It is no coincidence that notable fluid recovery settlements
have been achieved under circumstances where limits on damages
similar to those imposed by ORCP 32(F)(2) were not present. De-
fendants’ incentives to settle are at least partly a function of their
potential exposure to Hability.'*®* An Oregon class action defend-
ant, whose damage exposure is sharply limited by ORCP 32(F)(2),
is not influenced by the downside risk present in other jurisdictions.

Fluid recovery, as a procedural vehicle, will remain controver-
sial. There is, however, another often-used means of forcing de-
fendants to disgorge all their ill-gotten gains. This vehicle involves
the escheat of unclaimed damage funds to the treasury of the ap-
propriate jurisdiction.

B. FEscheat

Escheat is a widely-practiced and hence more politically ac-
ceptable model for administering unclaimed judgment funds.'™
Under this solution, the court’s discretion to dispose of the funds is
guided by the jurisdiction’s law of unclaimed judgments.

Both federal and state courts have used this device to avoid

154. See Van Gemert v. Boeing Co., 739 F.2d 730, 736 (2d Cir. 1984) (rejecting pro
rata as a form of fluid recovery). Bur see Six (6} Mexicans, 904 F.2d at 1307 n.4 ("We
express no view as to the propriety of this distribution method.”).

155. See, e.g.. West Virginia v. Chas. Peizer Co., 314 F. Supp. 710 (S.D.MN.Y.), aff 4,
440 F.2d 1079 (2d Cir.), cerr. denied, 404 U.S. 871 (1971); see also In re Agent Orange
Product Liability Litigation, 818 F.2d 179 (2d Cir. 1987).

156. See R. POSNER, supra note 21, at 522-24.

157. Under 28 U.S.C. § 2042 {1988), the federal district court may hold judgment
funds for up to five years. After that time,

such court shall cause such money 10 be deposited in the treasury of the United

States. Any claimant entitled to any such money may, on petition to the court

and upon notice to the United States Attorney, and full proof of the right thereto,

obtain an order directing payment to him. Id
See In re Folding Carton Antitrust Litigation, 744 ¥.2d 1252 (7th Cir.), cert. dismissed, 471
U.S. 1113 {1984),
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either a fiuid distribution or a return of unclaimed damages to the
losing defendant.'*® One court, discussing the latter alternative,
noted that “permitting reversion of the unclaimed funds to this de-
fendant would be equivalent to awarding it the benefit of its own
wrongdoing, a result which should not be sanctioned.”'*® The
Ninth Circuit recently rejected a district court’s ¢y pres fluid recov-
ery distribution plan, with instructions for the district court to con-
sider, on remand, an escheat to the federal treasury if it couldn’t
devise an appropriate plan.!®

In a Sixth Circuit case, S EC v Blavin'®' the defendant,
found to have violated federal securities laws, challenged the dis-
trict court’s disgorgement order.'** The district court ordered de-
fendant to surrender all wrongful profits.'®® After the individual
claims had been satisfied, the unclaimed funds were to escheat to
the United States Treasury.'® The defendant appealed, claiming
that the escheat order violated his due process rights.’®* The Sixth
Circuit disagreed. The court noted, “[Tlhe purpose of disgorge-
ment is to force a defendant to give up the amount by which he was
unjustly enriched rather than to compensate the victims of
fraud.”'® The district court had the equitable power to impose
complete disgorgement “without inquiring whether, and to what
extent, identifiable private parties have been damaged by Blavin’s
fraud.”'¢’

Federal and state class actions have demonstrated that aggre-
gation of damages independent of individual claims is necessary to
effect complete disgorgement of illegally-obtained profits. Com-
plete disgorgement is essential to the substantive goal of deterrence.

158. S.E.C. v. Galconda Mining Co., 327 E. Supp. 257 (S.D.N.Y. 1971); Friar v.
Vanguard Holding Corp., 125 A D.2d 444, 509 N.Y.8.2d 374 {1986},

159. Friar, 125 A.D.2d at 446, 509 N.Y.S.2d at 376. See also Six (6) Mexican Work-
ers, 904 F.24 at 1309 (“In light of the deterrence objectives of FLCRA and the nature of
the violations, . . . reversion of the {unclaimed damage] funds to the defendants is not an
available option.™).

160. Six (6) Mexican Workers v. Arizona Citrus Growers, 9304 F.2d 1301 {Sth Cir.
1990).

161. 760 F.24 706 {6th Cir. 1985).

162. Id at 708.

163. Id at 710

164, Id.

165. I at T12-13.

166. Id. at 713 {citing S.E.C. v. Commonwealth Chemical Securities, Inc., 574 F.2d
90, 102 (2d Cir. 1978)).

167. 760 F.2d at 713,
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With a view toward disgorgement and deterrence, the assess-
ment and collection of an appropriate damage remedy is more im-
portant than precisely how the damage fund is distributed. All that
is really necessary to realize the disgorgement and deterrence func-
tions is the certainty that damages will be assessed based on the
defendant’s wrongful gain, and that the wrongful gain will be as
completely disgorged as due process of law will allow, Fluid recov-
ery, closely tailored to the characteristics of the class, is probably
the most efficient vehicle to compensate the class. Fluid recovery
most often results from settlement. Without the looming possibil-
ity of a judicially-enforced disgorgement, however, the unjustly en-
riched defendant has little reason to settle.

Vi. CoNCcLUSION

Oregon’s class action rule is an automobile without an engine.
Despite its elaborately constructed machinery, it is capable only of
travelling downhill — it lacks the power to deal with large, difficult
cases. As a result, it is inadequate to fulfill its purpose.

The engine has two necessary components. The capacity to
aggregate and award damages independent of individual claims is
one necessary component. The other is a distribution regime —
either fluid recovery or escheat — which is adequate to effect com-
plete disgorgement of all illegally-obtained profits. The controversy
over fluid recovery probably never will be resolved. Such a contro-
versial procedural vehicle has little chance of being adopted. Es-
cheat, however, is the more widely accepted and thus, most
politically feasible alternative for procedural reform.

Under Oregon law, funds escheated to the state eventually end
up in the state’s Common School Fund.'*® Oregon’s current polit-
ical and fiscal climate make this fund a very attractive destination
for unclaimed portions of class action judgments. The Oregon Leg-
islature should address the fundamental inadequacy of Rule 32 by
repealing ORCP 32(F)}(2) and enacting legislation to direct the es-
cheat of unclaimed class action damages to the Common School
Fund.

168. ORS 98.386 (1989).






Phit Goldsmith
Attorney at Law
1100 S.W. 6th Avenue
Suite 1212
Portland, Oregon 97204

.. (603) 224-2301
FAX: (503) 222-7288

FPebruary 7, 1992

Mr. Henry Kantor, Chair

Council on Court Procedures

Pozzi, Wilson, Atchison, O'lLeary & Conboy
1100 S.W. Sixth, 14th Floor

Portland, Oregon 97204

Re: Proposed Revisions to ORCP 32
‘Dear Henry:

The Committee to Reform Oregon's Class Action Rule
transmitted proposed changes in ORCP 32 to the Council on Court
Procedures in December. We have concluded that a summary of our
proposals may be of benefit to the Council. I have provided
copies for each member.

Class actions are designed to avoid the repeated
adjudication of common questions of fact and law, thus saving
court time. They also permit claims too small to be pursued
individually, to be litigated on behalf of all injured. In
Oregon, as elsewhere, class actions have enabled consumers and
others to vindicate rights that otherwise would have gone
unremedied. See, e.d., Derenco, Inc. v. Benij. Franklin Federal
Savings and Loan Association, 281 Or 533, 577 pP2d 477, cert
denied, 439 US 851 (1978) (requiring lender to pay borrowers the
earnings generated by their tax and insurance reserves).

Existing requirements in ORCP 32, however, sometimes
impede cases from being decided on their merits and reaching fair
outcomes. Our proposal is designed primarily to seek reform in
two areas.

1. Class Certification Standards. At present, ORCP
32 B creates three types of class actions with widely varying
standards. Whether a case can proceed as a class action, at what
cost and on what terms, depends on what class action type is
found applicable, not on the interests at stake in the case.

The greatést practical consideration is that of giving
notice. If mailed notice to each class member is required,
postage and processing costs may exceed $1.00 per person.
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Under the existing rule, notice (and the opportunity to
opt out) must be given in any lawsuit seeking damages. This is
so even if a few dollars are at stake for each class member.

However, in an injunctive relief case, notice and the
opportunity to opt out presently are discretionary with the
court. Thus, even when there are szgnlflcant and potentially
divergent interests at stake, such as in a school desegregation
case which will affect the education of all children for years to
come, it is not mandatory that class members be given notice.

This is not a problem unique to Oregon. At the
national level, there have been several proposals to revise the
federal class action rule so that such procedural choices will
turn on the interests involved in a particular case, rather than
on the form of the action. The revisions we propose are drawn
from recommendations made by the ABA Section on Litigation, which
presently are before the Advisory Committee on Federal Rules.

2. Damage calculations. In Oregon, unlike all other
jurisdictions, when a class action is successful, only those
individuals who return claim forms share in the judgment. The
wrongdoer keeps the rest. For example, in Derenco, the defendant
kept more than $1.3 million of illegally obtained profits.

There was strong support in the last legislature for
requiring the unclaimed portion of any class action judgment to
be paid to the common school fund. To fully implement this
policy of transferring unclaimed funds from wrongdoers to the
state, the claim form reguirement has to be eliminated.

one factor which presently influences the extent of the
recovery received by class members is whether damages are
precalculated by the defendant or have to be determined by class
members from their own records. As is shown in Emerson, "Oregon
Class Actions: The Need for Reform," 27 Will L Rev 757 (19%1),
uncertainty on this point caused plaintiff's counsel in at least
one major class action to conclude the class would be better off
settling the case on very modest terms.

Our proposal eliminates both preoblems. It ensures that
damages will be computed by the court without having to use class

members' records, and that the entire unclaimed recovery will be
available for transfer to the common school fund.

Sincerely,

Phil Goldsmith






Phit Goldsmith
Attorney at Law
1100 SW. 6th Avenue
Suite 1212
Portland, Oregon 97204

- (503} 224-2301
FAX: (503) 222-7288

June 9, 1992

Ms. Janice Stewart, Chair (Hand Delivered)
Class Action Subcommittee

Council on Court Procedures:

1100 SW Sixth, Suite 1600

Portland, OR 97204

Maury Holland (By FAX Communication
~Class Action Subcommittee and Regular Mail)
Council on Court Procedures

University of Oregon, Room 275A

1101 Kincaid Street

Eugene, Oregon 97403-3720

Michael V. Phillips | (By FAX Communication
Class Action Subcommittee and Regular Mail)
Council on Court Procedures

975 Oak Street, Suite 1050

Eugene, Oregon 97401-3176

Re: Proposed Revisions to ORCP 32
Dear Subcommittee Members:

I understand that your subcommittee will be making a
recommendation to the full Council on Court Procedures at its
meeting this coming Saturday whether any proposals of the
. Committee to Reform Oregon's Class Action Rule ("the Committee")
are substantive and therefore outside the power of the Council to
promulgate. You have asked the Committee for comments on this
issue.

From my prior discussions with you as well as from
Professor Holland's memo of May 26, it appears there are four
items which subcommittee members are concerned may be substantive
rather than procedural:

(1) The portion of the proposed revisions to
ORCP 32 F(2) whlch would ellmlnate the mandatory claim form
regquirement,

.{2) The portion of the proposed revisions to ORCP 32
F({2) regarding damage computation methodology, :
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(3} The proposed revision to existing ORCP 32 F(4)
regarding the extent to which plaintiffs bear the expense of
notification, and

(4) The proposed revisions to the attorney fee
provisions in ORCP 32 N(1) (b).

In this letter I will address only (1) whether these
propeosals are substantive or procedural and (2) what course of
action the Committee recommends the Council take should it
conclude any is substantive. Ms. Stewart has previously
forwarded to me the letters of R. Alan Wight, Kenneth Sherman,
Jr., David S. Barrows and Jeffrey S. Love opposing certain of the
Committee's proposals and has asked for the Committee's comments
on them. Because an unexpectedly complex appellate brief has
disrupted my work schedule, the Committee will need about two
more weeks to complete those comments.

Elimination of Mandatory Claim Forms

This proposed revision to ORCP 32 F(2) and (3) is
procedural essentially for the reasons set forth in 41 Op Atty
Gen 527, 537-~538 (1981). As the Attorney General explained,
existing ORCP 32 F(2) and (3) contain "procedural cobstacles to
[fluid] recovery."1 The Attorney General concluded that
elimination of these barriers is procedural and therefore within
the authority of the Council. 41 Op Atty Gen at 538.

The comments to our proposal make clear that this
proposed revision "does not address the disposition of that
portion of the judgment awarded in favor of individuals who
cannot be identified or located, but leaves this issue for
legislative determination." December 14, 1991 letter to
Professor Fredric Merrill, Tab A at 16. Rather, the intent of

! The Attorney General's definition of fluid recovery

includes the escheat to the state of unclaimed portions of a
class recovery. 41 Op Atty Gen at 533. The Committee's response
to the substantive criticisms of its proposals will show that
escheat and fluid recovery are two different things. However,
Fhis point has no bearing on the substance versus procedure
issue.
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this amendment is to remove procedural obstacles to proposed
legislation making unclaimed class action judgments subject to
the abandoned property statutes. December 14, 1991 letter at 8.
Therefore, like the amendments to ORCP 32 F(2) and (3) which the
Council adopted in 1980, this proposal does not "affirmatively
authorize fluid class recovery" and does not invelve Ya -
substantive change in rights of litigants." 41 Op Atty Gen at
543. ‘ :

Danage calculation methods

Presently, members of a successful class are required
by ORCP 32 F(2) and (3) to submit claim forms to recover the
damages caused them by the defendant. The trial court presently
has the discretion to require the defendant to calculate damages
for each class nember from its own records before mailing claim
forms or to require class members to determine from thelr records
how they have been damaged.

"As the Committee's December 14, 1991 letter at 7-8
shows, these two appreoaches may result in vastly different
outcomes, which makes it difficult to determine the economic
viability of a case or the quality of a settlement offer. This
proposed revision to ORCP 32 F(2) would eliminate this problem by
requiring class damages to be "proved and assessed in the
aggregate.,"

It may be helpful to give an example of how the rule
change would work before addressing whether it is substantive or
procedural. 1In Best v. United States National Bank, 303 Or 557,
739 P24 554 (1987), which challenged the amount of the bank's NSF
check charges, the plaintiffs obtained in discovery a document
stating the bank's aggregate past net income from the charge was
approximately $1,100,000. Suppose a jury found all this income
to be excessive. Suppose further this sum could readily be
converted into a per item overcharge, but the court determined
that the cost of reconstructing bank records to establish who
paid each charge was prohibitive.

Under the Comnmittee's proposal, the $1,100,000 would.
represent the aggregate damages. The court would then determine
the best model for establishing each individual's share of the
recovery. The court might conclude from the evidence that the
average customer received an NSF charge every x months or once in
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every Yy checks written. Whatever approach the court found most
justified by the evidence would determine how the $1,100,000
would be divided among members of the class.?

As a practical matter, using the aggregate damages
approach will increase what the defendant has to pay c¢lass
members over what it would pay if class members were required to
ind1V1dua11y prove their damages. In legal theory, however, the
defendant in my hypothetical could be liable for the full
$1,100,000 even if claim forms were used. :

' The 1981 Attorney General's opinion establishes this
amendment is procedural. The Attorney General concluded the
Council's 1980 amendments could result in the "defendant ow[ing]
a total of $X to the class of defendants [sic], all identifiable
but not yet all identified.® 41 Op Atty Gen at 538. Obviously,
such a judgment would have to be calculated on an aggregate
rather than individual basis, for under the latter approcach all
class members would have to be identified before the amount of
the judgment could be determined. The Attorney General
recognized that such a rule would change "the method by which
some claimants may be able to recover" but nevertheless concluded
the rule did not affect the substantive rights of the defendant
and was procedural. Id., emphasis in original. See also 2

Newberg on Class Actions, §1005 at 352~353 (2d ed 1985)
{"{clhallenges that * * * aggregate proof {[of class monetary

¢ At that point, the court could simply order that checks

be sent to class members or could require notice be sent to give
class members the opportunity to challenge from their own records
the recoveries calculated for them. The court would decide
whether to give notice after "balanc{ing] the cost of this
process against the likelihood that class members would have the
means by which to materially improve the calculation of their
individual recoveries." December 14, 1991 letter, Tab A at 16.

Our proposal would regquire the defendant to bear the
cost of any such notice, in accordance with existing Oregon
precedent on allocating the cost of claim form distribution under
existing ORCP 32 F(2). If the Council is concerned that this.
oversteps the procedural/substantive line, it should delete the
words "to be paid by the defendant" from the second sentence of
proposed ORCP 32 F(2).
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recovery)] affects substantive law * * * will not withstand
analysis"). ' ‘

Proposed amendment to ORCP 32 F(4)

From my discussions with Mr. pPhillips, it appears
members of the subcommittee may be concerned that this amendment
revisits the 1980 Council's effort to shift by rule who bears the
burden of post-certification notice costs, an effort that the
Attorney General said was beyond the power of the Council to
adopt.3 As I will show, this is not the intent or effect of this
proposal.

The premise of the Attorney General's opinion on this
point is that:

"costs necessary for plaintiff to prosecute.
its case are plaintiff's costs, and costs
necessary for defendant to defend are
defendant's costs; and that allocation
procedures which would shift those costs
would violate substantive rights of the
parties." 41 Op Atty Gen at 541.

The Attorney General recognized an exception to this principle:
"The judgment ordinarily allows the prevailing party to recover
some * * % costs." Id, at 540.

Before the enactment of present ORCP 32 F(4), courts in
Oregon and elsewhere had extended this exception to require a
defendant to pay the costs of notice as long as there was a final
determination of that defendant's liability, whether or not

]

> 1In 1981, I disagreed with the Attorney General's
conclusion and provided the Senate Judiciary Committee with
authority that this proposal was procedural and within the
Council's powers. Because the Committee's current proposal does
not try to shift notice costs, it is unnecessary to reopen this
debate,
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judgment had been entered.‘’ The intention of the proposed
amendment is not to incorporate this exception into the Oregon
Rules of Civil Procedure. Rather, as is stated in the December
14, 1991 letter, it is to remove any implication that might be
drawn from existing ORCP 32 F(4) that its language precludes the
court from considering the availability of this exception. Under
our proposed amendment, the language of the rule would be
completely silent on who bears the expense of notification after
a determination of liability, leaving courts free to decide this
issue based on case law authority.

Restricting attorney fee awards against the class plaintiff

We propose restricting the attorney fees which can be
awarded against unsuccessful plaintiffs in a class action to
those amounts which are awarded as a sanction. The Council has
previously promulgated rules not only regulating the procedure
for the award of attorney fees, e.g., ORCP 68, but also creating
the right to recover attorney fees under certain circumstances.
E.g., ORCP 17 C:; ORCP 46 B(3). These have never been challenged
in a reported case as beyond the Council's powers.

On the other hand, the Oregon Court of Appeals has
held, in the conflicts of laws context, that when attorney fees
"are not merely costs incidental to judicial administration,
awarding them is a matter of substantive, rather than procedural,
right." Seattle-First National Bank v. Schriber, 51 Or App 441,

“ The existence of this exception is of great practical

significance when the parties have agreed to defer the sending of
post-certification notice until the case has been decided on
summary judgment, a choice which sometimes is as much in the
defendant's tactical interest as it is in the plalntlff's.

> fTo assist the subcommittee, I enclose the briefs of the
parties and the opinion of the court in Guinasso v. Pacific First
Federal Savings & Ioan Association, Multnomah County Circuit
Court No. 416-583, where this issue was raised. (For the Eugene
subcommittee members, the enclosures are being sent with the
mailed copy only). The legislative history discussed at pages 4-
7 of plaintiff's reply memorandum in Guinasso demonstrates that
the proposed amendment accords fully with the intent of the 1981
legislature.
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448, 625 P2d 1370 (1981). Under this analysis, the legislative
choice of making fees part of or in addition to costs determines
whether a procedural or substantive right is created.

The Attorney General's opinion casts considerable doubt
on the utility of applying the conflict of laws distinction
between substance and procedure to determine the scope of the
Council's powers, since a procedural rule "hav[ing] policy
implications or some collateral effect on substantive law" is
likely to be characterized as substantive under conflicts of law
doctrine. 41 Op Atty Gen at 531.

For the following reasons, the Committee's proposal
satisfies Professor Ely's definition of a procedural rule (see 41
Op Atty Gen at 532) as one "designed to make the process of
litigation a fair and efficient mechanism for the resolution of
disputes." If a plaintiff chooses to exercise his or her
procedural right to bring a class action rather than an
individual claim, the attorney fees at stake in the case are
vastly increased. This is due in part to litigation over the
procedural issue of class certification and in part to the
increased monetary importance of the litigation as a class
action.

One purpose of the class action rule is to create a
procedure by which claims too small to be economical to litigate
on an individual basis can be aggregated. However, if the class
representative is responsible for all the defendant's attorney
fees in the event the case is lost, as ORCP 32 N(1)(b) presently
contemplates, this procedure cannot work. No rational person
with a few dollars or even a few thousand dollars at stake would
volunteer to serve as class representative in a case knowing
that, if the action fails, he or she will be liable for hundreds
of thousands of dollars of attorney fees. Eliminating such
potential liability, as the proposed amendment to ORCP 32 N(1) (b)
would do, would further the purposes of the class action rule and
thus, in Professor Ely's words, is "designed to make the process
of litigation a fair and efficient mechanism for the resolutlon
of disputes.®

If the subcommittee has remaining doubts on this issue,
I should point out that the 1980 Council had similar concerns in
proposing what became ORCP 32 0. As Professor Holland states in
his May 26 report, "[i]n promulgating this amendment, the Council
conceded that it might exceed its rule-making authority as
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impinging upon substantive rights, and therefore invited the 1981
Legislature to enact the amendment as a statute." If doubts
remain, a similar course could be taken with regard to the
proposed amendment to ORCP 32 N(1) (b).

Sincerely,
ﬂﬁ%%¢/¢Z%QL4QT“
Phil Goldsmith

PG:rr
Enclosures

c¢c: Henry Kantor
Comnittee Members
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Phil Goldsmith, Esquire
Attorney at Law
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Henry Kantor, Esquire
Attorney at Law

900 SwW 5th, #1437
Portland, OR 97204

Donald Morgan, Esquire
Attorney at Law

1001 Sw 5th, #1300
Portland, OR 97204

RE: ' GUINASSO v. PACIFIC FIRST FEDERAL
416-583 - OPINION ON COSTS

Dear Counsel:

I have considered the argument and reviewed the memoranda and
have the following Opinion:

1. Under ORCP 32 there are two occasions upon which communi-
cation with class members is reguired: First, notice to the
members of the class following certification (Rule 32F (1) {(a)):
second, a "request" to members of the class to submit a
"statement” as a claim for relief after a determination that
defendant is liable but before final entry of judgment (Rule
32F(2)). Plaintiff is required to bear the expense of notifi-
cation following certification and before determination of
liability. Defendant here contends that plaintiff is also
regquired to bear the expense of sending the post-liability
regquest, relying upon Rule 32F(4):

"Except as otherwise provided in this subsection,
the plaintiffs shall bear the expense of notifi-
cation. The court may, if justice requires,
regquire that the defendant bear the expense of
notification to the current customers or employees
of the defendant included with a regular mailing
by the defendant. The court may hold a preliminary
hearing to determine how the costs of notice shall
be apportioned.”



416-583
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2. Prior to the 1981 Legislative Session which added Rule

32F (4) Oregon courts routinely held that defendants could be
required to pay the expense of sending the reguest following
determination of liability. Any analysis of Rule 32 shows

that the various subsections do not necessarily follow in an
orderly seguence, and Subsection F(4) is no exception. That
subsection was enacted in 1981 to override a section adopted

by the Council on Court Procedures which would have permitted
the trial court in its discretion to require defendants to

pay costs of notification before a determination of liability.
The legislative history persuades me that F(4) was not intended
to apply to the court's request to class members following
determination of liability. Nothing in the legislative history
suggests that any legislator or witness before it contemplated
the result for which defendant contends. I particularly note
that F(4) refers to "notification” -~ not to "reguests” to
submit a statement. The primary ambiguity in the Rule lies in
the sequence of its provisions and in the absence of a provision
expressly controlling payment for the cost of the reguest. The
ambiguity is disposed of by the prior case law and the legisla-
tive history.

3. Defendant stipulated with plaintiff that no notification

of the class was required prior to determination of liability.
That stipulation avoided a preliability expense to plaintiff
and a post-judgment cost to defendant if plaintiff prevailed.
It does not appear that inclusion ©f explanatory words concern-
ing the lawsuit with the post-liability reguest to submit a
claim will significantly increase the cost of the reguest or
require any additional postage. Moreover, as noted above, the
single mailing has significantly reduced the costs assessable
against plaintiff upon entrv of final judgment.

Defendant will, therefore, bear the reasonable expense of the
combined notice and reguest to class members.

Very truly yours,

John C. Beatty, Jr.
DATED at Portland, Oregon is l4th day of Decembkr, 1984.

JCB:ach
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‘ROSARIA V. GUINASSO,

IN THE CIRCUIT COURT OF THE STATE COF OREGON

FOR THE COUNTY OF MULTNOMAH

CHARLES B. GUINASSO and

husband and wife,
No. 416-583

Plaintiffs,

MOTION FOR AN ORDER
REQUIRING PACIFIC
FIRST FEDERAL TO BEAR
CERTAIN COSTS

Ve

PACIFIC FIRST FEDERAL SAVINGS
AND LOAN ASSOCIATION, a
federal savings and loan
association,

St Nt At i e et S e e e st Ml Vi

Defendant.

Plaintiffs move for an order requiring defendant
Pacific First Federal Savings & Loan Association (hereafter,
"Pacific")} to bear the costs of those procedures required to
distribute claim forms to class members pursuant to ORCP 32
F.(2) and to administer the responses. Plaintiffs request
an expedited hearing on this motion for the reasons set forth
below.

Since this Court rendered its October 2, 1984,
opinion letter, the parties have held at least five meetings
to discuss the procedures required to distribute claim forms
to class members pursuant. to ORCP 32 F.(2) and to administer
the responses. During those meetings, the parties reaéhed
agreement on a number of these procedufes. In the last week

in October, 1984, Pacific commenced work at its own expense

1 -~ MOTION FOR AN ORDER REQUIRING PACIFIC
FIRST FEDERAL TO BEAR CERTAIN COSTS HENRY A, CAREY, P.C.

Attorneys af Low
Sui‘e 1402, 851 5. W. Sixth Avenus
Portland, Cregon 97204
Talephone 224-5355



1 on the steps necessary to develop a list of the names,

2 addresses and reserve balances of class members. In early

3 November, 1984, Pacific presented to plaintiffs' counsel a

4 proposed schedule pursuant to which claim forms would be dis-
5 tributed in early January, 1985.

6 Until the last of these meetings referred to in

7 the preceding paragraph, the parties jointly assumed that

8 the cost of distributing the claim forms and the cost of

9 administering the responses would be borne by Pacific. At
10 the meeting on November 15, 1984, counsel for Pacific as-

11 serted that plaintiffs should bear these costs. On November
12 26, 1984, Don Morgan, of attorneys for Pacific, teld Phil

13 Goldsmith, of attorneys for plaintiffs, that Pacific had not
.14 yet decided whether it intended to pursue the contention that
15 plaintiffs had to bear these costs, and that he would notify
16 Mr. Goldsmith on the following day what Pacific's decision
17 was. On November 30, 1984, Mr. Goldsmith received a letter
18 from Mr. Morgan dated November 29, 1984, which read in per-
19 tinent parts

20 "After December 10, 1984, we will perform

no further work unless plaintiffs accept respon-

21 sibility for the costs and give us assurance they

- will be paid."

23 Thus, unless this motion is decided prior to December 10,

24 1984, the distribution of claim forms to class members will
25 be delayed which in turn will delay the entry of a final
26 judgment in this case.

Page 2 - MOTION FOR AN ORDER REQUIRING PACIFIC

FIRST FEDERAL TO BEAR CERTAIN COSTS
HENRY A. CAREY, P.C.
Attorneys at Low
Suire 1402, 851 §. W, Sixth Avenus
Portland, Oregon 97204
Telephone 224-5355



1 , This motion is supported by the Points and Authori-

2 ties set forth below and by the Affidavit of Phil Goldsmith

3 attached hereto as Exhibit A.

4 DATED this 3rd day of December, 1984.

5 Respectfully submitted,

6 HENRY A. CAREY, P.C.

7 DELO, KANTOR & STAMM

8

9 By: Aﬁz?;ﬁ%aar_

Phil Goldsmith (No. 78223)

10 Henry Kantor ﬁNo. 79284}

11 Attotneys for Plaintiffs

12 ‘ POINTS AND AUTHORITIES
13 The distribution of claim forms here comes after a
14 complete determination of the merits of this case. Under

15 ~these circumstances, it is settled that the costs are to be
16 borne by the defendant. Derenco, Inc. v. Benij, Franklin

17 Federal Savings & Loan Association, Multnomah County Case No.
18 404-741 (Amended Order dated November 9, 1979) attached as

19 Exhibit Bj; Babcock v, Citizens Bank, Lane County Case No.

20 74-1346 (Order dated March 18, 1981) attached as Exhibit C.
21 See also Powell v. Equitable Savings & Loan Association,

22 Multnomah County Case No. 414-798 (order‘dated April 5, 1979)
23 (F.(1) notice costs imposed on defendant after its liability
2 had been determined on summary judgment but prior to a trial
25 on damages) attached as Exhibit D; 1 Newberg on Class Actions,
26
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Telephone 724-5358



§ 1760a at 546 ("If plaintiff obtains a summary judgment, a
classrmay be certified under (b)(3) and the cost of notice
shifted to the losing defendant, as part -f the taxed costs
of suit"). As Pacific's position is completely unwarranted,
the requested order should be entered forthwith to insure

that claim forms will be distributed as planned in January,

1985.
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IN THE CIRCUIT COURT OF THE STATE OF OREGON

FOR THE COUNTY OF MULTNOMAH

CHARLES B. GUINASSOC and
ROSARIA V. GUINASSO,

husband and wife,

Plaintiffs,

AFFIDAVIT OF
PHIL GOLDSMITH

Ve

PACIFIC FIRST FEDERAL SAVINGS
AND LOAN ASSOCIATICN, a
federal savings and loan
association,

befendant.
County of Multnomah )
} ss.
STATE OF OREGON )

I, Phil Goldsmith, being first duly sworn on oath,
hereby depose and state as follows:

I am one of the attorneys for the plaintiff class
in this case. 1 make this affidavit in support of plaintiffs®
Motion for an Order Requiring Pacific First Federal to Bear
Certain Costs. Each of the statements of fact contained in
the second and third paragraphs of this motion is based on my
personal knowledge except for the statement regarding the work

which has been undertaken by Pacific, which is based on what

/7
/7
YAy
A

1 - AFFIDAVIT OF PHIL GOLDSMITH

Exhibit A HENRY A. CAREY, P.C.
Atorneys ot Law
Suite 1402, 851 5, W, Sixth Avenve
Fortlend, Qregen 97204
Tetephone 224.5355
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a representative of Pacific told me.

Al 2 e

Phil Goldsmith

SUBSCRIBED AND SWORN TO before me this 3rd day of

December, 1984.

-

ﬁ PU'ELIC' E‘O% ﬁn(}ég

My Commission Expires: %éézﬁg@
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HENRY A, CAREY, P.C.
Atotreys ot Low
Suite 1402, 851 5, W, Sixth Avenue
Portlond, Cregon 57204
Telephone 224.5355
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- IN THE CIRCUIT COURT OF THE STATE OF OREGON
FOR THE COUNTY OF MULTNOMAH

DERENCO, INLC, a Nevada ) A @@O@/
‘corporation, % 0[/2 Vé\o
#, -4
Plaintiff, ) Wy, g
) No. 404-741 Cap
R | %y
v, ) e
) AMENDED
"BENJ. FRANKLIN FEDERAL } CRDER
SAVINGS AND LOAN )
'ASSOCIATION, a corporation, )
)
Defendant. )

Kd

Be it remembered that heretofore, the defendant has

represented to the court that,'pursuant to prior order, the

defendant has prepared a 1list of all borrowers who are
-member of the class together with the last known address of
each class member as shown by defendant's records; defendant
did further représent that it is ablec 'to compute an amount
of damage for each individual class member from defendant's
records; but that defendant was unable to indentify the loans
of certainbpersons who had requested exclusion from the class
by reason of illegibility or énéomp1eteness of such persons?®
signatures; and

It éppearing to the court that, pursuant to ORS
13.260 (2), priof to entry of final judgment the court shall
request members of the class to submit a statement requesting
affirmative relief in a form prescribed by the court; and

One - Order

Exhibit B
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It further appearing to the court that in determin-

1

2 ing the form of statement to be requested from class members
3 the court shall, and does consider the following.

4 A. The defendant's actions which resulted in the

5 ‘Urijust enrichment of defendant.

6 B. Class members most probably do not know the

7 amount of their damages, neither fndividuaiﬁy hor collec-

8 “fféély, nor is it probable that class members have data from
g * which those damages can be calculated. .
10 C. The majority of class members aré homé OWners
11 whose transactions with defendant were perébna1, as distin-
12 uished from commercial, .transactions. As such, class members
13 are not likely to have had accounting or legal assistance in
14 keeping records of transactions with defendant, but most

15 likely relied upon‘statements prepafed by defepdant cén-

16 cerning amoﬁnts of taxes, insurance premiums, accrued: in-
17 terest, principal balances, and defendant's applications of
18 payments thereto.

19 D. Defendant does have information available to it
20 from which calculations of damages of individual class mem-
21  bers can be made. |

29 And it further appearing to the court that the

23 ends of justice‘will best be met by that procedure which will
n4 result in payment of damages to be made to class members

25 most expeditiously;

26
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herein.

Now, therefor, on the court's own motion, it is
hereby 6rdered:

1. That the request of any person for exclusion
from the class, whose request cannot be precisely identified
by reason of illegibility of ther person's handwriting or

incompleteness of form in signature or other wise, be and it

-is void and held for naught. Such person dr persons, is

.-or-are members of the class and subject to the proceedings

. AN
2. The defendant is ordered to compute the amount

of damages to which each class member is entitled as showh”

by defendant's own records. -

3. Defendant is ordered to prepare a form of state-
ment for each member of the c1éss and to mail the statement,
in dupligate, with postage prepaid by defendant, to each
member of the cfass or to the principal borrower  if there
is more than one borrower named in a security instrument.

The principal borrower shall be defined as that person whose
name appears first in ‘a security instrument.

4, The form of statement shall include the following
text:

(Title of Case)

“"To all members of the class who were or are
borrowers of money from Benj. ?rank?in Federal Savings and
Loan Association under mortgage loans or deeds of trust

secured by real property who were reqﬁired to make monthly

Page Three - Order
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payments as a reserve for payment of real property taxes and/
or insurance on property which was security for the loan.
The Circuit Court of the State of Oregon for

Multnomah County has enteréd an order in favor of the class

and against Benj. Franklin Federal Savings and Loan

Association which requires the Association to pay to

borrowers the income derived from investment of such

.reserves. That order has been affirmed by the Supreme Court

| of the State Of Oregon

t

Eash member of the class is ent1t1ed to an amount

of money equal to interest computed at the. same rate paid

PE

by the Association for -ordinary demand savings accounts for

‘the same periods of time the Aésociation actually held funds

in a2 reserve account for each individual borrower member

of the class.

Aécording to the recor&s of Benj. Franklin Federal

Savings and Loan Association, the amount of damages to be

paid to you is the sum of § . If you believe that

you are entitled to more or less than that amount, you should
state that amount to which you believe you are entitled
with your reasons for that belief.

The amount of damages stated in this potice is

subject to final approval by the court and may be subject to

a deduction of not more than twenty per bentum (20%) to
apply upon payment of plaintiff's attorney fees.
A final judgment will be made by the court after

Four - Order
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1 which money damages will be sent to you if you return the

2 duplicate copy of this statement of claim to the court on
or before the 15th day of March, 1980, If you do not return

3 the statement of claim to the court by the 15th day of March,

4 1980, a judgment dismissing your claim against Benj. Franklin

5 Federal Savings and Loan Association without prejudice to
your right to maintain an individual action against Benj.

6 Franklin Federal Savings and Loan Association will be made

7 by the court.

8 . 1f the addressee of this notice is deceased or is

“unable, because of physical or mental disability, to present

s & statement of claim, then the statement of claim may be

10 presented by an heir at law, personal.representative, or

11 attorney in fact of the addressee together”with'proof of death
or incompetency. Proof shall be by a certified copy '

12 of the certificate of death ofythe addressee together with

13 } letter of aipinistration issued by a court of competent

14 jurisdictionZ}f7pr0bate of the addressee's estate is pending,

[br by a‘certifizd copy of the certificate of death of the

15 addressee together with an affidavit that no probate is

16 pending if the affiant is the surviving spouse or direct lineal

17 ancestor or descendant of the addresseeL]Proof of the addressee's
incompetence shall be made by a letter of guardianship issued

18 by a court of competent jurisdiction, or by a written

19 appointment of attorney in fact acknowledged by the addressee

20 before a person authorized to attest such acknowledgement,
or by affidavit of the person presenting the statement of

21 of claim if such person is the spouse or an

22

23

24

25

26
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v heir of the payee under the law of intestate distribution

.15

2 of the State of Oregon. _ ,
3
4 /s/ Pat Dooley
Judge of the Circuit Court
S Fourth Jucidial District
Multnomah County Court House
6 Portland, Oregon 97204
7
8 I, ! , make claim
{print name)
g .
10 égainst Benj. Franklin Federal Savings and Loan Association
11 for the amount of damages as shown in this. notice of claim,
12 or in the sum of § . {(If you claim damages
13 “in an amount greater or lesser than that shown in this notice
14 of claim, attach a statement of your reason or reasons therefor.)
16
17 ,
Signature
18
19 | . ' Rddvess
20 .
21 City State . Zip Code .
22
23 Social Security Number
- 24 5. The defendant shall enclose with the foregoing

25 statement an envelope addressed to the undersigned judge
26 with postage prepaid for the use of a class member in

Page <y - Order
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4

submitting his statement of claim.

6. The defendant shal%\insert in each form ¢f

statement that amount of money damage to which the addressee

“is entitled as shown by. the récords of defendant.

7. Defendant shall prepare and mail said statement

to each class member on or before the 15th day of Jdanuary,1980.

: 27
DATED this 4._,’5./ day of November, 1979.

(PorrOnt

g e
JUDGE 677

Page Seven - Order
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IN THE CIRCUIT COURT OF THE STATE OF OREGON

FOR THE COUNTY OF LANE

WILLIAM BABCOCK and FRANCES M.
BABCOCK, husband and wife,

Plaintiffs,

Ve

- CITIZENS BANK OF OREGON, a

corporation,

Defendant.

No. 74-1346

ORDER

This suit, certified by the court as a class action,

came before the court for trial on stipulated facts. The court

subsequently entered its Findings of Fact and Conclusions of

Law and Supplemental Conclusions of
that the defendant is liable to the
income derived from defendant's use

paid into tax and insurance reserve

Law, ultimately ruling
plaintiff class for
of plaintiffs® funds

accounts under the terms

of real estate loan agreements. The court further ruled

that defendant must account to plaintiffs for profits and

earnings derive8 from the use of plaintiffs' funds to prevent

the unjust enrichment of defendant.

Pursuant to ORCP 32(G)(2), prior to the entry of

firal judgment, the court shall reqguire members of the class

to submit a statement requesting affirmative relief in a

form prescribed by the court. 1In determining the form of

statement to be required from class
considered the following:

1 ~ ORDER

Exnibit C

members, the court has

de 2Ty
,J t)
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A. The defendant's actions which resulted in the

unjust enrichment of defendant; - |
) B. The improbability that class members know the
amount of their damages or possess data and records from which
to calculate their damages;

C. The defendant's possession of data and records

from which the class members' damages can be calculated;

D. The disparity in expertise between defendant

. rd
and the class members in regard to record keeping, and the

likely reliance upon defendant's record keeping by the class
members, the majority of whom enteied into personal, as
opposed to commercial, transactions with the defendant for
residential loans;

E. The previous preparation by defendant of account
records concerning amounts of taxes, insurance premiums, ac-
crued interest, principal balances, and defendant's applica-
tions of payments thereto relative to the class members'
reserve accounts;

F. The defendant's capacity and ability to calcu-
late the damages of the class members.

Now, therefore, to achieve an expeditious payment
of damages to class members and best meet the ends of justice,
and the court being fully advised by the pleadings and pro-

ceedings heretofore in this case and the arguments of counsel,

2 ~ ORDER
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:%gc 3 - ORDER .

IT IS HEREBY ORDERED:

1. The class as originally defined in this Court's
Order of Januvary 7, 1575, is hereby modified by the elimina-
tion of the following claims:

{(a) ¢1aims for the payment of interest based upon
insurance deposits which were not required by defendant and
which were therefore voluntary;  ...-

(b) all claims by persons who specifically request~
ed this Court in writing within the allowed time perioé to
be excluded from the class of plaintiffs in this action. The
reguest of any person for exclusion from the class, whose
request cannot be precisely identified by reason of illegi-
